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for a new trial, with Memorandum of Law; affidavit 
of George A. Weiler in Opposition; case called; 
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for new trial, but setting aside ver- 
dic’ s for defendants Grant and Kosovic; 
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$590 plus costs, and against Grant 
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12/19/75 Judgments filed against Grant and Koso- 
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1/14/76 Notice of Appeal filed. 


2/19/76 Order filed allowing plaintiff to appeal 


in forma pauperis. 


3/2/77 Decision and Order, entered denying plaintiff's 
second motion for a new trial 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW (ORK 


MIRIAM WINTERS, on behalf of herself : Civil Action 
anj all other persons Similarly : No. 
Situated, 


Plaintiff, 
~against- : VERIFIED 


COMPLAINT 
ALAN D, MILLER, M.D., as Commissioner 

of Mental Hygiene of the State of 
New York; ALEXANDER THOMAS, M.D., 
as Director of the Psychiatric 
Division, Bellevue Hospital Center; 
FRANCIS J. O'NEILL, M.D., as 
Director of Central Islip State 
Hospital; and doctors on the staffs 
of Bellevue Hospital and Central 
Islip State Hospital whose names 
are unknown to plaintiff, 


ee ef es 


Defendants. 
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COMPLAINT FOR DECLARATORY JUDGMENT, DAMAGES, 
"INJUNCTION AND OTHER RELIEF 
SESSA TION AND OTHER RELIEF 


Plaintiff, for her verified complaint, alleges; 


Jurisdiction 


1. Plaintiff brings this action pursuant to 28 u.S.c. 
Sections 1343, 2201, 2202, 2281 and 228k, and 42 U.S.C. Section 
1933. Plaintirf seeks relief under the First, Fourth and 


Fourteenth Amendments to the United States Constitution. 


Plaintiff has no adequate state remedy with respect to the 


equitable relief Sougnt herein. 


Parties 
2. Plaintirr MIRIAM WINTERS is a citizen of the United 
States and resides at the St. George Hotel, 51 Clark Street, 


Brooxlyn, New York. 


3. Plaintiff brings this action on her own behalf and 


on behalf of all persons similarly situated. The class is 


composed of (a) persons who have been, or now ere, involuntarily 


confined to public mental hospitals in New York and who, while 
confined, were Subjected to injections, electroshock therapy 
aid other physical treatments, without their consent, and against 
their stated objection that such treatment would be contrary 
to their religious beliefs and principles; (b) persons who 
have been, or now are, involuntarily confined to public mental 
hospitals in New York and who, while confined, were Subjected 
to injections, electroshock therapy and other physical treat- 
ments, without their consent, and against their Stated object- 
ions, even though they had never been judicially declared in- 
competent; (c) persons who have been, or are now, involuntarily 
confined to public mental hospitals in New York and who, while 


confined, were Subjected to injections, electroshock therapy 


and other physical treatrents, without their consent, and against 
their stated objections, even though they had never been Jjudi- 
cially declared to be mentally 111; and (d) persons who have 
been, or now are, involuntarily confined to Mew York State 


mental hospitals, and who, wnile confined, were fin 


nS 


erprinted 
and/or photographed without their consent, and against tneir 
Stated objection, even though they were not then charged with 
any crime. The class is too numerous to bring before the Court. 
There are questions of law common to the class, and the rights 
of all members of the class will be adequately represented by 


plaintiff. 


4. Defendant ALAN D. MILLER, M.D., is sued herein as 


Commissioner of Mental Hygiene of the State of New York, with 


offices at 44 Holland Avenue, Albany, New York 11203, and 


15 Perk Row, New York, New York 10038. 


5. Defendant ALEXANTIERTHOMAS, M.D., is sued herein 
as Director of the Psychiatric Division, Bellevue Hospital 
Center, 26th Street and First Avenue, New York, New York 


10916 (cited hereafter as "Bellevue"). 


6. Defendant FRANCIS J. O'NEILL, M.D., is sued herein 
as Director of Central Islip State Hospital, Central Islip, 
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New York (cited hereafter as "Central Islip"). 


7. There are other defendants, whose names are not 
presently known to plaintiff, all of wnom are doctors on the 
staff of Bellevue or Central Islip who administered involun- 


tary physical treatments to plaintiff. 
Statutes Challencegd 
Se a ce enn Pe, 


8. Plaintirr challenges the constitutionality of New 
York Mental Hygiene Law Sec. 34 (9-a) (fingerprints and 
photographs) and such other Statutes, if any, as defendants 
may rely upon as authorization for involuntary treatment in 
the circumstances here described, Each of the defendants, 
at all times relevant herein, was acting ddex Color of a 
Statute, ordinance, regulation, custom or usage of the State 


of New York, 


First Cause of Action 
eee OF CT LON 


9. For ten years I have been a Student and follower 


of Christian Science Religion. 


10. Since 1955, I have received financial assistance 
from the New York City Department of Social Services ("Wel- 
fare Department"). I told the Welfare Department that I am a 


follower of Christian Sclence, and in 1967, my welfare case 


worker contacted a Christian Science Practitioner wWnoO verified 


that fact. 


di. On May 1 or 2, 1968, while I was residing at the 
King Edward Hotel in New York, New York, the notel management 
and my welfare case worker, Mr, Karren, deranded that I move 
to another roon that I felt was inadequate to meet my needs, 
I refused to change rooms, offered rent for the room I was 


occupying, and refused to admit anyone to my room. 


12. Upon information and belief, the Welfare Depart- 
ment thereupon contacted the New York City Police Department 


and/or Bellevue Hospital and requested that I be taken from 


my hotel room and Committed to Bellevue. 


13. On May 2, 1958, I refused to permit police officers 
and Bellevue hospital attendants to enter my room because they 
did not adequately inform me of their identity or reason for 


demanding entrance, 


14. The police and hospital attendants forcibly entered 
my room and took me to Bellevue Hospital against my will. 


15. Upon arrival at Bellevue on May 2, 1968, I per- 
Sonally informed each doctor who examined me or attempted 


treatment that I followed the teachings of Christian Science 


i ag 


and it was therefore my religious belief that I should refuse 
medical treatment. Upon information and belief, the Bellevue 


Hospital records list my religion as "Christian Setentist.™ 


36% At Bellevue, I refused medication, was then threatened 
by the hospital Staff with forced medication by injection, still 
refused, and was forcibly Subjected, against my will, to an 
injection. Thereafter, under the continuing threat of in- 
jection, I did orally receive and take medication, against 


my will and statec religious beliefs, 


17. On May 13, 1968, I was transferred from Bellevue 
and immediately involuntarily committed to Central Islip. 
Upon information and belief, I was committed to Central Islip 
on the authority of an application and certificate under 
Mental Hygiene Law Sec. 72, ‘and Said application and certifi- 
cate indicated I was a follower of Christian Science, Upon 
information and belief, said application and certificate are 


part of the hospital record at Central Islip. 


18. Upon arrival at Central Islip, I personally informed 


each doctor who examined me or attempted treatment that I 
followed the teachings of Christian Science and it was there- 


fore my religious belief that I should refuse medical treatment. 


19. At Central Islio, I refused medication, was then 
threatened by the hospital staff with forced medication by 
injection, still refused, end was foreibly subjected, against 
my Will, to an injection. Thereafter, under tne continuing 
threat of injection, I did orally receive and take medication. 


& my vill and stated religious beliefs. 


20. I informed Mrs. Nina Goldstein, a Mental Health 
Information Service lawyer, that I was a follower of Christian 


Science and thet I therefore objected to medical treatment. 


She agreed to request the attending doctors to Stop such 


treatment and, upon information and belief, she did so re- 
quest. Nevertheless, the doctors continued to give me medi- 


Cation, against my will, until discharged on July 18, 1968. 


21. At no time while confined to Bellevue or Central 
Islip was I a behavior or management problem. While at Central 
Islip I was given a "Female Honor Card" which authorized me 


to leave the ward and walk freely about the hospital grounds. 


22. Being forced to receive medication in violation of 
my religious beliefs caused me great emotional and mental 
anguish, pain and suffering, indignity and humiliation, and 


caused me to become physically ill. 


Second Cause of Action 


23.. The allegation of rarasraphs 1 through 22 of this 


verified complaint are hereby incorporated by reference, 


24. At no time have I ever been Judicially declared to 


be incompetent to manage my personal or business affairs, 


25. At no time has a committee, Conservator or guardian 


been appointed to manage my personal or business affairs. 


26. At no time have I ever deen Judictally declared to 


be mentally i111, mentally defective, or insane. 


27. At all times mentioned herein I was not mentally 
i111 and was fully competent and capable to make responsible 
decisions concerning my business and personal affairs, includ- 


ing the decision to accept or reject medical treatment. 


28. Being forced to receive medication against my per- 
Sonal decision and Will caused me great emotional and mental 
anguish, pain and suffering, indignity and humiliation, and 


caused me to become physically ill. 


Third Cause of Action 
nt Ct On 


29. The allegations of boragraphs 1 througn 28 of this 


@ 
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verified complaint are hereby incorporated by reference. 


39. While at Centrai iSiip, I was required to submit 
70 being fingerprinted ana photoxraphed, asainst my will, and 
Over tiy Stated objection that involuntary fingerprinting and 
involuntary photographing constituted violations of Ry CLlvi 


rights. 


31. I have never been convicted or charged witn any 
Crime. I was confined at Central Islip as a civilian, not as 


& prisoner or defendant. 


3e. Fingerprinting and photographing serve no thera- 
peutic, identification or other valid purpose. Upon information 
and bellef, the New York State Department of Mental Hygiene 
has requested the New York State Legislature to repeal Mental 
Hygiene Law Sec. 34 (9-a), which requires civil patients to be 
fingerprinted and Photographed. 


33. Being required to submit to involuntary finger- 
printing and photographing against my will and stated objection 
caused me great emotional and mental anguish, pain and suffering, 


andignity and humiliation. 


WHEREFORE, plaintifrr requests the following relief: 


-~ 128. = 


i. The convening of a Special United States District 
Court of three Jucges to hear and determine this action, pur- 


Ssuant to 28 U.S.C. Seetions 2281 and 2294. 


@. An order determining that this action may properly 
proceed as a class action pursuant to Rules 23(a) and 23(b). {2} 


and (3) of the Federal Rules of Civil Procedure. 


3. The issuance of a declaratory judgment defining the 
constitutional rights of the plaintiff ana declaring Mental 
Hygiene Law Section 34(9-a) unconstitutional on its face ang 
unconstitutional as applied to plaintirr and all others Similarly 
Situated; and the issuance of a declaratory Judgment declaring 
unconstitutional such other sections of the Mental Hygiene law, 
if any, or such ordinance, regulation, custom or usage as de- 
fendants may rely upon as authority for involuntary treatment 


in the circumstances described herein. 


i. The Granting of a preliminary and permanent injunction 
restraining defendants and their agents and employees from 
further violation of plaintiff's constitutional rights and 
the constitutional rights of all others similarly Situated, 
enjoining them from further enforcement of Mental Hygiene Law 


ction 34(9-a), and directing them to return to Plaintiff 


fingerprint and Photographic records pertaining to 


9. Damages in the amount of $59,000 for nlaintiff. 


6. The granting of such other relief as to the Court 


“ay seem just and proper. 


SUMMONS 


To the above named Defendant: 

You are hereby summoned and required to serve upon Bruce 
J. Ennis, plaintiff's attorney, whose address is c/o New York 
Civil Liberties Union, 156 Fifth Avenue, New York, N.Y. 10010 


212-929-6076, an answer to the complaint which is herewith served 


upon you, Within 20 days after service of this summons upon you, 
exclusive of the day of service. If you fail to do so, judgment 
by default will be taken against you for the relief demanded i: 


the complaint. 


ED STATES DISTRICT CoURT 
EPN DISTRICT OF NEW YORK 


MIRIAM WINTERS, 
Piaintif¢‘, 
~against- 


ALAN D. MILLER, M:D., individually and 

@3 Commissioner of Mental Hygiene of 

the State of New York; ALEXANDER 

TEOMAS, M.D., individually and as Di- 

rector of the Psychiatric Division, = 

Bellevue Hospital Center; FRANCIS J. 3 ANSWER 
O'NEILL, M.D., individually and as : 

Director of Central Islip State Hos- ~ 69.C 783 ocz 
pital; DOCTORS H. BLANKFELD, DUSAN : 

KOSOVIC, SANDRA GRANT, GERALD GRANT, 

GERALD OLLINS, CHRISTINE JORDAN, 

TEOMAS DaCORTA and CATHERINE DROMGOOLE 

and other doctors on the staffs of 

Eellevue Hospital and Central Islip 

State Hospital whose names are unknown 

to plaintiff, 


Defendants. 


Defendant Catherine Dromgoole, by her attorney, LOUIS 


J. LEFKOWITZ, Attorney General of the State of New York, for 


her answer to the first amended complaint herein, respectfully, 


upon information and belief: 


FIRST: Denies each and every allegation contained 
in paragraphs 1, 3, By 22, 27, 28; 32 and 33 of plaintiff's com- 
plaint. 

SECOND: Admits each and every allegation containea 


in paragraphs 2 and 4 of plaintiff' complaint. 


THIRD: Denies knowledge or information sufficient 
to form a belief as to each ane every allegation contained in 
Paragraphs 5, 7, 9, 10, ll, 2; 13, 34, 15; 16, 24, 25 and 30 
c= plaintiff's complaint. 

FOURTH: Denies knowledge or information sufficient 
to form a belief as to each and every allegation contained in 
Paragraphs 17, 19, 20 and 21 of Plaintiff's complaint, except 
as is otherwise shown by the records of the Central Islip State 
Eospital. 

FIFTH: Denies so much of the allegations contain- 
ec in paragraph 6 of Plaintiff's complaint as alleges that 


Sol 


Francis J. O'Neill is the Director of the Central Islip State 


Hospital and as to the remaining allegations in said paragraph 


Cenies knowledge or information sufficient to form a belief as 
to their accuracy, except admit that defendant Catherine Drom- 
goole was and is employed by the Central Islip State Hospital 
from 1951 to present, as a staff psychiatrist. 

SIXTH: Denies knowledge or information sufficient 
to form a belief as to each and every allegation contained in 
Paragraph 18 of plaintiff's complaint, except denies so much of 
the allegations therein containea as alleges or can be construed 
to allege that defendant treated said patient or examined said 
Patient against her will, or ordered or administered any treat- 
ment to plaintiff over her cbjections, or was informed by plain- 


to her objections to medical treatment on religious or 


SEVENTE: Denies knowledge or information suffi- 
cient to form a belief as to each and every allegation con- 
tained in paragraph 19 of plaintiff's complaint except denies 
ever ordering or administering medication to plaintiff against 
her will or stated religicus beliefs. 

AS AND FOR A FIRST, SEPARATE 
AND COMPLETE AFFIRMATIVE DEFENSE 

EIGHTH: Upon information and belief, defendant 
Dromgoole had no contact with plaintiff other than conducting 
an interview to determine whether plaintiff should be discharged. 

NINTH: The interview did not involve any physi- 
cal examination or administration of any devices or medication. 

Upon information and belief, had plaintiff 
objectea to the administration of any medical psychological ex- 
aminations, defendant would not have conducted any. 

ELEVENTH: Upon information and belief, had plaintiff 
objected to the administration of any medicine or therapeutic 
regimen, defendant would not have administered any, except to 
the extent medically necessary to save life, or to prevent a 
plaintiff from being danger to herself or others. 


AS AND FOR A SECOND, SEPARATE 
AND COMPLETE AFFIRMATIVE DEFENSE 


lace before Aucust 1, 1968. 


THIRTEENTH: Upon information and belief, plaintiff 
or her attorney were aware of defendant's identity, on or be- 
fore October 5, 1969. 

FOURTEENTH: Upon information ane belief, plaintiff 
filed the first amended complaint, naming defendant ag a party 
on February 15, 1974. 

FIFTEENTH: Upon information and belief, more than 
three years elapsed between the accrual of plaintiff's action, 
if any, and the interposition of the complaint against defendant 
Dromgoole. 

SIXTEENTH: Upon information and belief, more than 
three years elapsed between the time plaintiff or her attorneys 


discovered or could have, with due diligence, discovered defen- 


Gant Dromgoole's identity and the time the Claim, if any, against 


Dromgoole, was interposed. 
SEVENTEENTH: Insofar, as a claim is interposed again- 
st defendant Dromgoole, it is barred by the statute of limita- 


tion. 


AS AND FOR A THIRD, SEPARATE 
AND COMPLETE AFFIRMATIVE DEFENSE 


EIGHTEENTH: The complaint or several parts thereof 


fail to state a claim for which relief can be granted. 


AS AND FOP A FOURTH, SEPARATE 
ND COMPLETE AFFIRMATIVE DEFENSE 


NINETEENTE: Defendant is employed by th 


New York, charged by virtue of her employment, with affording 
treatment to those admitted to Central Islip State Hospital. 
TWENTIETH: At all times hereinbefore relevant de- 
fendant proceeded within the scope of her duties, in cood 
faith, without malicious intent and in the reasonable belief 
that she was not violating plaintiff's Clearly established 
constitutional rights. 
WHEREFORE, defendant Dromgoole prays this Court enter 
a judgment: 
A) Denying each and every prayer of relief pray- 
ed for by plaintiff; 
B) Dismissing the complaint against her; and 


C) Granting such other, further and different re- 


lief that, as to this Court, may appear just and proper, together 


with necessary costs and disbursements. 


DATED: New York, New York 
July 16, 1975 


LOUIS J. LEFKOWITZ 

Attorney General of the 
State of New York 

Attorney for Defendant 
Dromgoole 

By 


/s/ 

ANLE ® N 
Assistant Attorney General 
Office & P.O. Address 
Two World Trade Center 
New York, New York 10047 
Tel. No. (212) 488-5168 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


MIRIAM WINTERS, on behalf of herself 
and all other persons similarly sit- 
uated, 


Piainticr, 


kinetin 69 Civ. 783 
ALAN D. MILLER, M.D., individually and: JUDGE JUDD 

as Commissioner of Mental Hyciene of : Defendant benasde 
the State of New York; ALEXANDER : einai Be goes 
THOMAS, M.D., individually and as Di- : art er eae 
rector of the Psychiatric Division, : - 
Bellevue Hospital Center; FRANCIS J. : Reg. 618 Fol. 335 
O'NEILL, M.D., individually and as : 

Director of Central Islip State Hos- LD 5206-69 

pital; DOCTORS H. BLANKFELD, DUSAN : 

KOSOVIC, SANDRA GRANT, GERALD OLLINS, 
CHRISTINE JORDAN, THOMAS DaCORTA and 

CATHERINE DROMGOOLE and other doctors 

on the staffs of Bellevue Hospital and 

Central Islip Hospital whose names are 

unknown to plaintiff, 


Defendants. 


The defendant, HOWARD M. BLANKFELD s/h/a H. BLANKFELD, 
answering the first amended complaint herein, upon information 
and belief, alleges: 

AS TO JURISDICTION: 

FIRST: Denies each and every allegation contained in 
paragraph of the first amended complaint designated "1", 

AS TO PARTIES: 


SECOND: Denies having any knowledge or information 


sufficient to form a belief as to the truth of any of the alle- 


gations contained in paragraph of the first amended complaint 
Gesignated "2", 

THIRD: Denies each and every allegation contained 
in paragraphs of the first amended complaint designated "3" 
and *7" 

FOURTH: Denies having any knowledge or information 
sufficient to form a belief as to the truth of any of the alle- 
gations contained in paragraphs of the first amended complaint 
designated "4" and "6" except that the defendant ALAN D. MILLER, 
M.D. is sued herein individually and as Commissioner of Mental 
Hygiene of the State of New York and the defendant, FRANCIS J. 
O'NEILL, M.D. is sued herein individually and as Director of 


Central Islip State Hospital. 


FIFTH : Denies each and every allegation contained 


in paragraph of the first amended complaint designated "5" ex- 
cept that the defendant, ALEXANDER THOMAS, M.D. is sued herein 
individually and as Director of Psychiatric Division, Bellevue 
Hospital Center, located at 26th Street and First Avenue, New 
York, New York 10016 and that the defendants, H. BLANKFELD, 
DUSAN KOSOVIC, SANDRA GRANT ana GERALD OLLINS were doctors on 
the staff of Bellevue Hospital. 

AS TO THE STATUTES CHALLENGED: 

SIXTH: Denies each and every allegation contained 
in paragraph of the first amended complaint designated "8", 


AS TO THE FIRST CAUSE OF ACTION: 
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SEVENTH: Denies each and every allegation con- 
tained in paragraphs of the first amended complaint desig- 

REE Re Da a ae es Shay MEER | PES 746", "2k", and "22", 

EIGHTH: Denies each and every allegation con- 
tained in paragraph of the first amended complaint designated 
"10" except that at various times the plaintiff was a recipi- 
ent of financial assistance from the New York City Departmen 
of Social Services. 

NINTH: Denies each and every allegation contained 
in paragraph of the first amended complaint designated "17" ex- 
cept that on May 13, 1968, the plaintiff was transferred from 
Bellevue to Central Islip and was committed therein on the au- 
thority of an application and certificate under Mental Hygiene 
Law Section 72. 

TENTH: Denies each and every allegation contained 
in paragraphs of the first amended complaint designated "18", 
"19" and "20" insofar as the same refers to or may in anywise 
affect the defendant, HOWARD M. BLANKFELD. 

AS TO THE SECOND CAUSE OF ACTION: 

ELEVENTH: Denies each and every allegation contained 
in paragraph of the first amended complaint designated "23", ex- 
cept as otherwise pleaded herein. 

TWELFTH: Denies having any knowledge or information 


sufficient to form a belief as to the truth of any of the alle- 


gations contained in paragraphs of the first amended complaint 


designated "24" and@ "25", 

THIRTEENTH: Denies each and @very allegation con- 
tained in paragraphs of the first amended complaint designated 
"25", "27" end *28*, 

AS TO THE THIRD CAUSE OF ACTION: 

FOURTEENTH: Denies each and every allegation con- 
tained in paragraph of the first amended complaint designated 
"29" except as otherwise pleaded herein. 

PIFTEENTH: Denies each and every allegation con- 
tained in paragraph of the first amended complaint Cesignated 
"30" insofar as the same refers to, or may in anywise affect 
the defendant, HOWARD M. BLANKFELD. 


SIXTEENTH: Denies having any knowledge or informa- 


tion sufficient to form a belief as to the truth of any of the 


allegations contained in paragraph of the first amended complaint 
designated "31", 

SEVENTEENTH: Denies each and every allegation contain- 
ed in paragraphs of the first amended complaint designated "32" 


and "33", 


AS AND FOR SEPARATE, AFFIRMATIVE DEFENSES, 
THE DEFENDANT, HOWARD M. BLANKFELD, ALLEGES: 


EIGHTEENTH: The United States Court of Appeals in the 
present case of WINTERS v. MILLEP, 446 F.2a 65, 71 (2d Cie. 1971) 
declared Mental Hygiene Law Section 34 (9-2) constitutional. 

NINETEENTH: The convening of a special United States 
District Court of three judges would be a nullity. Such a court 
may mot reverse the determination of the United States Court of 


Appeals. 


23a 


TWENTIETH: The issuance of a declaratory judg- 
ment declaring Mental Hygiene Law Section 34 (9-a) to be un- 
constitutional would be contrary to the law of the case as 
determined by the United States Court of Appeals. 

TWENTY-FIRST: The granting of a preliminary and per- 
manent injunction of any sort would be contrary to law and the 
facts of this case. Plaintiff has not set forth a single alle- 
gation that she has been given any medication against her will 
since her discharge from Central Islip on July 18, 1968, or 
that any of her constitutional rights have been violated in 
any manner since that date. 

TWENTY-SECOND: This action should not be maintained 
as a class action. The alleged class is not so numerous that 


joinder of all parties is impracticable. ~ 


TWENTY-THIRD: Should this Court declare that joinder 


of all parties is impracticable, the class action should be dis- 

missed pursuant to the Supreme Court's decision in Eisen v. 

Carlisle & Jacquelin, N.Y. Law Journal, May 30, 1974, P.1. 

Plaintiff must send individual notice to all class members 

whose name and address may be ascertained through reasonable 

effort, with plaintiff paying the cost of such notice. 
TWENTY-FOURTH: At no time did the defendant, HOWARD 

M. BLANKFELD, commit any of the acts alleged in the first amend- 

ec complaint, but if it be determined that he did commit any of 

the said acts, and if it be determined that such acts were com- 


mitted within the scope of his empioyment, then all such acts 


were performed in good faith, without malice and with reason- 
able and probable cause in the performance of his duties. 


WHEREFORE, the defendant, HOWARD M. BLANKFELD demands 


judgment dismissing the first amended complaint herein, with 


costs. 


ADRIAN P. BURKE 
Corporation Counsel 
Attorney for Defendant 
Office & P.O. Address: 
Municipal Building 
Borough of Manhattan 

New York, New York 10007 


By: /s/ SAUL BERNSTEIN 


SAUL BERNSTEIN 


STATES DISTRICT COURT 
RN DISTRICT OF NEW YORK 


MIRIAM WINTERS, 


~against- 


ALAN D. MILLER, M.D., individually and 
as Commissioner of Mental Hygiene of 
the State of New York; ALFXANDER 
ShOMAS, MDS, individually and as pDi- 
ctor of the Psychiatric Division, 
ilevue Hospital Center; FRANCIS J. 
"NEILL, M.D. , individually and as 
lrector of Central Islip State Hos- 
ital; DOCTORS H. BLANKFELD, DUSAN 
XOSOVIC, SANDRA G Ni, GERALD GRANT, 
GERALD OLLINS, CHRISTINE JORDAN, THOMAS 
DaCORTA and CATHERINE DROMGOOLE and 
other doctors on the staffs of Bellevue 
Eospital and Central Islip State Hos- 
pital whose names are unknown to plain- 
Gifs, 
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Defendants. 


Defendant THOMAS DaCORTA, by his attorney, LOUIS J. 
LEFKOWITZ, Attorney General of the State of New York, for his 
answer to the first amended complaint herein, respectfully, 
upon information and belief: 


FIRST : Denies each and every allegation contained 


in paragraphs l, oy Se 825 27, 28.92 and 39 of plaintiff's 


complaint. 
SECOND: Admits each and every allegation contained 


in paragraphs 2 and 4 of plaintiff's complaint. 


THIRD: Denies knowledge or information suffi- 
cient to form a belief as to each and every allegation con- 
tained in paragraphs 5, Te Myris 11412, 3, 34, 15,5 36; 

24, 25 and 30 of plaintiff's complaint. 

FOURTH: Denies knowledge or information sufficient 
to form a belief as to each and every allegation contained in 
paragraphs 17, 19, 20 and 21 of plaintiff's complaint, 
as is otherwise shown by the records of the Central Islip State 
Hospital. 

PIPTH: Denies so much of the allegations contained 
in paragraph 6 of the complaint as alleges that FRANCIS J. 
O'NEILL is the Director of Central Islip State Hospital, and as 


to the remaining allegations in said aragra h, denies knowledge 
g g 


or information sufficient to form a belief as to their accuracy, 


except admit that defendant DaCORTA, a physician duly licensed 
to practice medicine in the State of New York, was employed by 
Central Islip State Hospital as a staff psychiatrist from Sep- 
tember, 1965 to October, 1973, 

SIXTH: Denies knowledge or information sufficient 
to form a belief as to each and every allegation contained in 
paragraph 18 of plaintiff's complaint, except denies so much of 
the allegations therein contained as alleges or can be construed 
to allege that defendant treated said patient or e».amineé said 
patient against her will, or ordered or administered any treat- 


ment to plaintiff over objections, or was informed by plain- 


ti=tt to her objections to medical treatment on religious or 
otner grounds. 


SEVENTH: Denies Knowledge or information suffi- 


to form a belief as to each ani every allegation con- 


ined in Paragraph 19 of plaintiff's complaint except denies 


ever ordering or administering medication to Plaintiff against 
ner will or stated religious beliefs, 
AS AND FOR A FIRST, SEPARATE 
AND COMPLETE AFFIRMATIVE DEFENSE 

EIGHTH: Upon information and belief, defendant 
DaCORTA had no contact with Plaintiff except performing the 
rinisterial acts of approving her transfer from involuntary to 
voluntary status, and approving her discharge. 

NINTH: None of the acts performed involved any phys- 
ical, medical or other examination or the administration of any 
Cevices or medication. 

TENTH: Upon information and belief, had plaintiff 
objected to the administration of any medical psychological ex- 
arinations, defendant would not have conducted any. 

ELEVENTH: Upon information and belief, had plaintiff 
oSjected to the administration of any medicine or therapeutic 
regimen, defendant would not have administered any, except to 
tne extent mecically necessary to save life, or to prevent a 


Lntif£€ from being danger to herself or others, 
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AS AND FOR A FIR 
AND COMPLETE AFFIRMA 

TWELFTH: Upon information and belief, all actions 
herein complained of took place before August 1, 

THIRTEENTH: Upon information and belief, plaintifés 
or her attorney were aware of defendant's identity, on or be- 
fore October 5, 1969. 

FOURTEENTH: Upon information and beli 
filed the first amended complaint, naming defendant as a party 
On February 15, 1974. 

FIFTEENTH: Upon information and belief, more than 
three years elapsed between the accrual of plaintiff£'s action, 
if any, and the interposition of the complaint against defendant 
DaCORTA. 

SIXTEENTH: Upon information and belief, more than 


three years elapsed between the time plaintiff or her attorneys 


Giscovered or could have, with due diligence, discovered defen- 


dant DaCORTA's identity and the time the Claim, if any, against 
DaCORTA, was interposed. 
SEVENTEENTH: Insofar as a claim is interposed against 
cefendant DaCORTA, it is barred by the statute of limitations. 
AS AND FOR A THIRD, SEPARATE 
AND COMPLETE AFFIRMATIVE DEFENSE 


EIGHTEENTH: The complaint or several Darts thereof 


fail to state a claim for which relief can be granted. 


AS AND FOP 
AND COMPLETE 
imes herein relevant, defendant 
employed by the ew k, charged by virtue of 
1S employment with affording treatment to those admitted to 
Central Islip State Hospital. 


TWENTIETH: At all tim ierein relevant, defendant 


at ie Soe 


proceeded within the scope of his duties, in good faith, with- 
Out malicious intent and in the reasonable belief that he was 
not violating plaintiff's clearly established constitutional 
rights. 
WHEREFORE, defendant DaCORTA prays this Court enter 

a@ judgment: 

A) Denying each and every prayer for relief 
prayed for by plaintiff; 

B Dismissing the complaint against him; and 


C) Granting such other, further and different 


relief that, as to this Court, may appear just and proper, to- 


gether with necessary costs and disbursements. 


Dated: New York, New York 
wuly 16, 1975 


LOUIS J, LEFXOWIT 
Attorney General of the 
State of Mew York 
Attorney for Defendant DaCorta 
By 


STANLEY L. KANTOR 
Assistant Attorney General 
Office & P.O. Address 

Two World Trade Center 
New York, New York 10047 
Tel. No. (212) 488-5168 
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ALEXANDEP THOMAS, MoD. 
ector of the Psychiatric Division, 
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Defendants Miller and O'Neill, for their answer to 
the complaint o¢ Plaintiff, by their attorney, LOUIS J, LEFKO- 
wIT2, Attorney General of the State of New York, allege as fol- 
lows: 

1. Admit the allegation of Paragraph "4" of the com- 
plaint. 

2. Deny knowledge or information sufficient to form 
a belief as to the allegations of Paragraphs "5", "24", Veo s 

o” and "31" of the complaint. 


knowledge or information sufficient to form 


allegations of Paragraphs “2", "7", oe Meee. 


’ 


‘t 
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and "30" of the complaint, except what the records of the New 
York State Department of Mental Hygiene and Central Islip State 
Hospital may otherwise show. 
4. Deny the allegations contained in paragraphs at ae 
a) a "ee ge Paty. M2E*, hag and "33" of the complaint. 
AS AND FOR A FIRST 
AFFIRMATIVE DEFENSE: 

3. By order of the United States Court of Appeals 
for the Second Circuit, dated May 26, 1971, the dismissal of 
Plaintiff's "Third Cause of Action” contained in Paragraphs "29- 
33" of the complaint by this Court on November 21, 1969 was af- 
firmed and hence should be stricken from the complaint. 

AS AND FOR A SECOND 
AFFIPMATIVE DEFENSE: 
6. The complaint fails to state a Claim upon which 
relief may be granted. 
AS AND FOR A THIRD 
AFFIRMATIVE DEFENSE: 
7. The complaint is moot. 


AS AND FOR A FOURTH 
AFFIRMATIVE DEFENSE: 


8. Plaintiff has not suffered any damages by reason 


O= the treatment she received at Central Islip State Hospital. 
AS AND FOR A FIFTH 
AFFIRMATIVE DEFENSE: 
Neither defendan Miller or O'Neill ever person- 


ersonally directed treatment of 


33a 


plaintiff or had ever had personal knowledge of the treatment 


given plaintiff at Central Islip State Hospital and hence, 


under Johnson v. Glick, 481 F.2a 1028 (22° Civ. 1973} are not 


liable for any damages. 
WHEREFORE, defendants Miller and O'Neill demand jud 


ment dismissing the complaint against them, with costs. 


Dated: New York, New York 
January 29, 1974 


LOUIS J. LEFKOWITZ 

Attorney General of the 
State of New York 

Attorney for Defendants 

Miller and O'Neill 

Office & P.O. Address 

Two World Trade Center 

New York, New York 10047 

Tel. No. 488-7562 
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UNITED STATES DISTRIC 
EASTERN DISTRICT OF N 


MIRIAM WINTERS, on behalf of herself 
and all other persons Similarly sit- 
uated, 


Plaintiff, 
~against- 
ALAN D. MILLER, LED iat indiviaually and 
as Commissioner of Mental tye: ne of 
the State of Ne 
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ANSWER TO AMENDED 
COMPLAINT 


Defendants Demand 
A Trial By Jury 
NKFELD, DUSAN 
KOSOVIC, SANDPA GRANT, GERALD OLLINS, 
CHRISTINE JORDAN, THOMAS DaCORTA and 
CATHERINE DROMGOOLE and other doctors 
on the staffs of Bellevue Hospital 
and Central Islip State Hospital 
whose names are unknown to plaintiff, 
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The defendants, ALEXANDER THOMAS, M.D., individually 


and as Director of the Psychiatric Division, Bellevue Hospital 


Center; and GERALD OLLINS, answering the amended complaint here- 
in, upon information and belief, allege: 

FIRST: Deny each and every allegation contained in 
Paragraphs of the amended complaint designated "1" through “7£" 


inclusive. 


paragraphs of the amended complaint designated 
"22" inclusive. 

AS TO THE SECOND CAUSE 

Deny each and 

paragraphs of the arended comp 
"23" inclusive. 

AS AND FOR SEPARATE, 

FOURTH: The pleadings set forth in the amenced com- 


plaint fail to state a cause of action pursuant to 42 U.S.C. 
i983. 

PIPtH: Petitioner has refrained fron commencing 
this action against the defendant, ALEXANDER THOMAS by service 
of a complaint, and against defendant, GERALD OLLINS by service 
of an amended complaint, and has thereby been guilty of such 
laches as should in equity bar the petitioner from maintaining 
this action. 

SIXTH: The cause of action of assault as alleced in 
the amended complaint herein allegedly accrued on or about May 
2, 1968. Pursuant to CPLR §215(3) of the State of New YOrkK, 
this action had arisen more than one (1) year prior to the con- 
mencement of this action against these defendants and there- 
fore is time barred. 

WHEREFORE, the defendants, above named, demand judg- 
ment dismissing the amended complaint herein, with costs. 

BURKE 
on Counsel 


for Defendan 
Addre 
: ipal Building 
Borough of Manhattan 
wew York, N.¥. 10007 
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SAUL BERNSTEIN 
#Folio #617 373 
#5206-69 


UNITED STATES COURT OF APPLALS 
For tHe Sreconxp Circuit 


No. 94—September Term, 1970. 


(Argued October 7, 1970 Decided Mav 26, 1971.) 


Docket No. 31521 


i Misgats aitestians ties 
5 


Miniam Wistens, on behalf of herself and all 
, 
other persons similarly situated, 


Plaintif/-Appel! at, 


—V.— 


Aan D. Mitrxr, M.D., as Commissioner of Mental Hyciene 
of the State of New York; Anrxayrur Tromas, M.D., 
as Director of the Psychiatrie Division, Lcllevue Hos- 
pital Center; Fraxcis J. O'Neizt, M.D., as Director of 
Central Islip State Hospital; and doctors on the stafi's 
of Bellevue Hospital and Central Islip State Hospital 
whose names are unknown to plaintiff, 


Defendarts-Appelzes 
Before: 
Moore, Saritst and Anprrson, 
Circuit Judges. 


Appeal from order of the United States District Court 

for the astern District of New York, Anthony J. Travia 

3 . 2 

Judge, granting defendants-appellecs’ motion fer sum- 

mary judgment and dismissing the complaint in an action 
? 6 ° i 
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U.S.C. §1983 and 28 U.S.C. {1343(3). 306 F. Supp. i158 
(1969). Reversed and remanded. 


_——————— 


Bruce J. Exyis and Witutias H. Pratt (New 
York Civil Liberties Union, New Yori, 
N. Y.), for Plaintiff/-Appellant. 

Evuunp B. Hryyrrerp (J. Lee Rankin, Corpo- 
ration Counsel of the City of New York, 
New York, N. Y., Stanley Buchsbaum, of 
counsel), for Defendant-Appellee Thomas. 


Jezt H. Sacns, Ass‘stant Attorney General 

(Louis J. Lefkowitz, Attorney General of the 
State of New York, Samuel A. Ilirshowitz, 
First Assistant Attorney General, of coun- 
sel), for Defendants-Appellees Miller and 
O'Neill. 


Sauru, Circuit Judge: 


This is an appeal from an order of the United States 
District Court for the Eastern District of New York 
(Anthony J. Travia, Judge) granting defendants-appellecs’ 
motion for summary judgment and dismissing the com- 
plaint in an action brought pursuant to the federal civil 
rights statutes [42 U.S.C. 41983 and 28 U.S.C. $1344 (3)]. 
The opinion below is reported at 303 F. Supp. 1158 (1969). 
We reverse and remand for further proceedings as to the 
claim for damages resulting from the foreed medication 
in violation of the plaintiff's right to freedom of religion 
under the First Amendment. 

As « preliminary matter we note that jurisdiction is 
properly founded under 28 U.S.C. §1343(3) since the rights 
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brought pursuant to the federal civil rights statutes, 42 


as 


a 


— ng, 


«~~ 
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infringed are unquestionably those of “personal liberty” 
rather than “property.” [Eisen vy. Fastman, 421 F.2d 560 
(2d Cir. 1969) ; Johnson y. Hardey, 2 P98 (Docket 
No. 35168, decided ).] 

Miss Miriam Winters is a 59 year-old spinster who has 
been supported under public assistance for over 10 years. 
For several years she had lived in a hotel in Brooklyn, 
New York and had created some difficulty 
her constant demands that she be given a room with a pri- 
vate bath and because of her alleged failure to maintain 
& proper state of personal cleanliness. 

In early 1967, she was told by her welfare case worker 
that she could obtain a room with a private bath with the 
approval of a physician or a psychiatrist. Accordingly, at 
her request, she was seen by Dr. Robert Reich, a psychiatric 
consultant to the Department of Welfare. Fol! Wing this 
examination Miss Winters w 


there because of 


as told that she would he given 
a room with a private bath if she would move to the King 
Edward Hotel in Manhattan, which she agreed to do, and 
in mid-April she took up residence there. On May 2, 1968 
when Miss Winters attempted to pay her rent for that 
month she was told by the hotel management that she could 
not continue to occupy the room she was in but would have 
to move to another room in the same hotel. This she re- 
fused to do, and as a result, the hotel management sum- 
moned the police, and she was taken by them to Bellevue 
Hospital where she was involuntarily admitted pursuant 
to section 78(1) of the New York Mental Hygiene Law. 


BY New York Mental Hygiene Law, Section 78(1): 


“The Director of any hospital nisintaining a lequate tiaff and 
faciiitios for the observation, examination, cor and tresement of 
Persogs alleged to he mentally ill and approved by tho commissioner 
to receive and retain patients Pursuant to this 
or retain therein ssa patient fora 
alleged to be in weed of isamediace 


e2ction mar reesive 


period of thirty days any person 


observation, cure, or 
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On May 7, 1968 appellant was examined by 
chiatrists at Bellevue wl 


two staff psy- 
10 certified her need for care pur- 
suant to section 72(1) of the New York Mental Hy 
Lew which provides for commitment for up to 60 a 


gicne 
ways upon 
the filing of a “two physician certificate.” ? 

For 10 years prior to her admission to Bellevue Miss 
Winters had been a practicing Christian Scientist. When 
she was admitted she refused to allow a doctor to take her 
blood pi sssure Stating to him that she was a Christian Dci- 
entist, and the Bellevue records contain sever 
to this fact indicating that the hospital clearly had notice 
of her religious beliefs. In spite of this, however, and over 
her continued objections she was given medication (for the 
most part rather heavy doses of tranquilizers, boch orally 
and intramuscularly) continually from t 


al references 


he time of her ad- 
mission until she was discharged on June 18, 1968, On 
May 13, 1968 she was transferred from Bellevue to the 
Central Islip State Hospital on Long Island. Again the 
record clearly indicates that she brought her objections to 
physi¢al medication to the attention of the hospital staff, 
but her protests were ignored. 

The primary question raised in this appeal is whether 
appellant’s constitutional rights were violated when she 
was given medical treatment over her objections, which 


2 New. York Mental Hygitue Law, Section 72(1): 

“The director of a hospital may receive and ret 
& patient any person alleged to be mente 
care and treatineut upon certificnte or certiticates of two examining 
physicizus accompanied by an application fer the admission of such 
person executed within ten days prior to such admission by . . , 
any public welfare officer of the town . - . Or in the ease of the 
admission of any such Person to a hospital operated by th> state 


ain therein as 
Ny ill and suitable for 


or a political subdivision thereof, by the director of such hosp 
or by the director or kead of any other hospital when 
may be.” 


pital 
» such person 
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Were religious in nature, and whether she is therefore en. 
titled to relief under the federal] civil rights statutes. 

It should be emphasized at the outset that appellant had 
never been found by any court to he “mentally incoinpe- 
tent,” nor, so far as the record shows, were any facts al- 
leged by the medical personne} who attended her which 
Would justify a fiuding by a court of “mental incompe- 
tence.” Neithor did any court ever find that she was “inen- 
tally ill,” although the two physicians who examined her 
(pursuant to Section 72(1)) did State that in their opinion 
she was suficring from a “mental illness,” 

However, the lay is quite clear in New York that a 
finding of “menta] illness” even by a judge or jury, and 
commitment to a hospital, does not raise even a presump- 
tion that the patient is “Incompetent” or unable adequately 
to manage his own affairs. Absent a specific finding of 
incompetence, the mental patient retains the right to sue 
or defend in his own name, to sell or dispose of his prop- 
erty, to marry, draft a will, and, in Seneral to manage his 
own ‘affairs.$ Sengstock y, Sengstoch, 4 N.Y.2d 502, 176 
N.Y.S.2d 337 (1958); Finch y. Goldstein, 245 N.Y. 300 
(1927). 

It is clear and appellees concede that if we were dealing 
here with an ordinary patient suffering from a physica] 
ailment, the hospital authorities would have no right to 
impose compulsory medica] treatment against the patient’s 
vill and indeed, that to do So would constitute a common 
law assault and battery. The question then becoimes at 
What point, if at all, does the patient suffering from a 
mental illness lose the rights he woud otherwise enjoy in 
this regard. 

3 Of course, certain prior actions of persons adjudged mentally incom. 


petent may subsequently be found voidable once incompetency is ju- 
dicially established, ; 
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The court below Was apparently of the view that any 
patient alleged to be suffering from a ental illness of 


any kind (even those confined under the “ellergeney” pro- 
o . 


Visions of section 73(1) where the elegations of mental ill- 
ness need not be made by a Physican) loses the right to 
ake a decision on whether or nut to accept treatment. 
Judge Travis reasoned as follows: 


In mental cases, the public interest in treating and 
caring for patients js Sreater than the public interest 
in cases of physical illness. Most patients who are 
physically ill yi]! be able to determine that they need 
treatment and, when informed by their physicians, will 
be able to make & reasoned decision as to the type of 
treatment to which they wish to subject themselves. 
But a mental patient, because of the nature of his 
illness, may be unable either to seek appropriate treat- 
ment or to determine what treatment to wlow. For the 
Physically j}] person, where there are no dependent 
children or communicable diseases involved, the danger 
from a refusal on religious or any other grounds to 
allow a particular type of treatment nay be that the 
patient will die. Only the patient and his immediate 
family are likely to be agsrieved or injured as a result, 
On the other hand, where the mental patient is not 
properly treated, the condition may progressively 
worsen, and the patient may become a publie burden 
and expense, Badly needed beds in mental hospitals 
may be occupied by those (few or many) who refuse 
treatment which competent and expert Inedical practi. 
tioners prescribe. Where the Proposed treatment is 
conducive or necessary for the cure oy amelioration of 
mental illness, the failure to provide it would he a step 
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ruled that even if she y 
she neverthele treatment because 
of her religious bsliefs. 


backward in the hist 
p. 124a]. 


ory of mental hygie 


ne. [App. 


Appellant argues, however 
of others to refuse tre 
Scientists oy hol 


» that if we concede the right 
auuent because they are Christian 
d similar religious views in this regard, 
then in the present case, where the 

appellant's religious views pre-d 
allegations of me ‘here there was No cor 
tention that the current alleged mental 

altered these Views, there is no justification for defendants. 
appellees Substituting theiy 5 “n judgment for that of their 
patient. The Dlinois Supreme Court in In Re Brooks Es- 
tate, 32 Tll.2q S61, 303 N.bog #29 (1965) recently 
at some length, 


When approaching death has $0 weakened t 
and physical faculties of 


re is clear evidence that 


ated by some years 


any 
ntal illness and w 


Ve 
illness in any way 


con- 
Sidered this question 


he mental 
a theretofore competent adult 
Without minor children that she may properly be said 


to be (legally) inesiupetent, may she be judicially 
compelled to acecpt treatment of a natire which wil] 
probably preserye her life, but Which is forbidden by 
her religious convictions, and Which she has previously 
Steadfastly refused to accept knowing death would re- 
sult from such refusal? [205 N.E.2d at 438]. 


The court answered ‘his question in the negative 


‘ere found to be le 
8S Was entitled to refuse 


and 
gally incompetent, 


To what extent ther may t] 
pel actions which Vaidle 
The Supreme Court } 
areas, 


le state constitutiona’] 


y com- 
ite an individ 


ual’s religious beliefs? 
las here, as in a number of other 
arrived at an “gq hoe” balancing test which ex. 
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amines the facts of each articular case to establish the 
contours of the free exercise clause rather than attempting 
to formulate any per se rules. The leading case is Mr. 
Justice Jackson’s opinion in Jest Virginia y. Barnette, 
319 U.S. 624 (1943), 


In Weighing the arguments of the parties it is {npor- 
tant to distinguish between the due process clause of 
the Fourteent) Amendment as an instrument for traiis- 
mitting the Principles of the First Amendment ard 
those cases Where it is applied for its own sake. ‘The 
test of legislation Which collides with the Principies of 
the First js much more definite than the test when 
only the Fourteenth js involved, Much of the Vague- 
ness of the due Process clause disappears when the 
Specific Prohibitions of the First become its standard, 
The right of a State to regulate, for exainple, a public 
utility may well include so far as the due process test 
is concerned, power to impose all the restrictions whieh 
the legislature may have a “rational basis” for adopt. 
ing. But freedom of Speech and of the Press, vf as- 
sembly, and of Worship may not be infrin.eq on such 
slender Grounds. They are Susceptible of restriction 


It is im- 
nth Amend. 
te it is the 

more specific liniting principles of the First Amend. 
ment that finally govern this case, i319 U.S, at 639]. 


(re is Precisely the same error of reasoning suggested by 
“ir, Justice Jackson that appellees and the court below 
made in the present case, At Most, the areiients and 
cases on which they rely Support the finding of a “rational 
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examination, although 


basis” for the state acting in the way 
stances of Miss Winters’ case, 
do not rest on such “slender 


it did in the cireum- 


but First Amendment rights 
grounds.” 
The appellees Sussest a number of. similar situations 
where the courts have held that the state’s interest out- 
Weighs any First Ainendment rights, [E.g. Jacobson vy. 
Massachusetts, 191 US. 1 (1905) (compulsory yaccina- 
tion); Pierce y. Massachusetts, 321 US. 158 (1944) (viola- 
tion of the child labor laws); Reynolds y. United States, 
98 U.S. 145 (1878) (polygamy) ; People vy. Handzik, 410 
Ill. 295, 102 N.F..2d 340 (1951) (criminal prosecution of 
faith healers who practice medicine without a license) ; 
People y. Pierson, 176 N.Y, 201 (1903) ( 
child). These cases are, however 
volved a clear interest, either on the part of society as a 
whole or at least in relati: 1 toa third party, which would 
be Substantially affected by permitting the individual to 
assert what he claimed to he his “free exercise” rights. In 
the present case, the state purports to find an “overriding 
Secular interest of public health and welfare” in the “eare 
and treatment of pe?sons suleving from 
or defect and [in] the protection of the mental health of 
the state.” Yet there is no evidence in the record that 
would indicate that in forcing the 
Miss Winters the state was in 
interest of society or even any 
rely on the fact that the Be 
she was “possibly” h 


serions illness of a 
» INapposite for each in- 


a mental disorder 


unwanted medication on 
any way protecting the 
third party. The appellees 
llevue authorities found that 


arinful to herself and to others. (This 


conclusion was indicated on one medical form after one 


at all other examinations condueted 
while she was hospitalized there w 


tendencies. ) Appellant, however, 
case that the authorities could not 


4S no indication of such 
is not suggesting in this 
legally retain her in the 
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hospital, but rather only that her First Amendment rights 
Were violated as a resuit of compulsory medication, 

The appellees also rely on Judze Skelly Wright’s deci. 
Sion in Application Of President and Fellows of George- 
town Ho ‘tal, 331 F.2d 1000 toe". Cir.), rehea, ing denied, 
331 F.2d 1010, cert. denied, 377 U.S. 978 (1964). There 
the patient had refused a blood transfusion on religious 
grounds where she “yas in ertrenis and hardly cont pos 
mentis at the time in question.” What appellees neglect to 
mention, however, is that Judge Wright was very ecarcful 
to limit his action to the extreme circumstances there 
present. 


The final, and compelling, reason for granting the 
emergency writ was that a life hung in the balance. 
There was no time for research and reflection. Death 
could have mooted the cause in a inatter of minutes, 
if action were not taken to preserve the status quo. 
To refuse to act, only to find that the law required 
action, was a risk I was unwilling to accept. [331 


F.2d at 1009-1010. ] 


Finally, the appellees argue that the State was acting as 
Parens patriae with respect to Miss Winters and therefore 
had the Tesponsibility as well as the right to decide what 
was best for her under the circumstances, It is the state’s 
parens patriae power which had been the legal basis for the 
lone series of court decisions which have denied parents 
absolute religious freedom with respect to Various aspects 
of the care and upbringing of thei; children. The appellees 
£0 on to state “[i]n the area of mental health too, the State 
assmunes the ultimate responsibility for the care of its citi- 
zens. It is fundamental to New York and federal law that 
the BS Hg in parens patriae as concerns mentally in- 
competent persons,” 
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The basic fallacy of appellee's case thus becomes obvi- 
ous. While it may be true that the State could validly 
undertake to treat Miss Winters if it did stand ina Parcs 
patriae relationship to her and such 2 relationship may he 
created if and when a berson is found legally ine muapetent, 
there was never any effort on the Part of appellees to soe. 
cure such a judicial determination of Incompeteney before 
proceeding to treat Miss Winters in the Way they thought 
would be “best” fo her. As appellant points out, even if 
there is some Way to find the kind of compelline state in. 
terest required to Override the First Amendment, there 
clearly was not a compelling interest jn So suminerily fore- 
ing her to do so. Regular hearings of the New York Su- 
preme Court are held in Bellevue Hiospital every Tuesday 
morning. Plaintiff was admitted on Thursday evening. If 
appellees had respected her wishes foy omy four days, they 
could have brought her before the court for judicial resolu. 
tion of the issue. At this hearing the appellant might have 
been able to persuade the court that she was not nentally 
ill. Or the court might have found that other alternatives 
would suffice. Under ony Constitution there is NO procedural 
right more fundamental than the right of the Citizen, except 
in extraordinary circumstances, to tell his side of the 
Story to an impartial tribunal. As Mr. Justice Frankfurter 
noted in his coneurrence in Joint Anti-Fascist Refugee 
Committee y. McGrath, 341 US. 123, 168 (1951): 


This Court is not alone in recognizing that the right 
to be heard before being condemned to suffer grievous 
loss of any kind even though it may not involve tho 
stigina and hardship of a criminal conviction, is a 
principle basie to our society. 


Having concluded, therefore, that the appellant has 
Stated a claim on which relief may be granted, we remand 
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—- 
i note nee 
Seenie pemamenel 


the case to the district court With instructions that it pro- 
ceed to trial on the merits, 


The appellant also challenges the constitutional validity 
of the Ney York statute Which provides for the compulsory 
fingerprinting and photography of state mental patients, 
Under section 34(9) of the Mental Hygiene Lay the diree. 
tor of each State hospital js required within three days of 
admission to record the fingerprints and photograph every 
patient, whether adinitted on a Voluntary or involuntary 
basis. One Copy of these is kept at the hospital and a 
Second cop is filed With “any other State agency maintain. 
ing a fingerprint file.” 

The justification for this Procedure offered by appellees 
is as follovys: 


Fingerprinting and photography of those individuals 
committed to State mental hospitals may be seen as 
needed devices to aid in identification of paticnts, iden. 
tification of former baticnts at Siate mental hospitals, 
and the possible discoy “ry of Prior criminal) convictions 
(which mighi be necessary to uncover or aid in proper 
diagnosis and treatment), 


Appellant contends that this Procedure violates her 
Fourth Amendment right to privacy, her Tifth Amendment 
right to Substantive and Procedural due precess, and her 
Fourteenth Amendnient right to equal proteetion of the 
laws. 

The result soucht by appellan f, however, is precluded by 


Judse Weinfeld’s ree mv. New Yor); 


Stock Exchange, 206 
F.2d 1074 (2d Cir, 
(1970). 

tionality 


Per curiam, 425 
denied, =e US. Tigers 
allenging the constitu. 

atute requiring the finger- 
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printing of employees of member firms of all national se- 
curity exchanges. Judge Weinfeld noted: 


Plaintiffs’ contention that fingerprinting is an affront 
to their dignity and an invasion of their privacy is with- 
out substance. The day is long{past when fingerprint- 
ing carried with it a stignia or any implication of 
criminality. Federal} and state courts alike, in uphold- 
ing fingerprinting requirements, haye rejected any such 
view. Our Court of Appeals, almost forty vears ago, 
in upholding the right of federal agents to take finger- 
prints after an arrest upon probable cause, even in the 
absence of Statutory authority, observed, “Tinger- 
printing is used jn anmerous branches of business and 
of civil Service, and is not in itself a badge of crime,” 


306 F. Supp. at 1007-1008. 


Appellant attempts to distinguish this ease by arguing 
that “no stigma is ordinarily attached to employment by 
stock exchange firms (while] the case is quite the contrary 
With confinement in mental hospitals.” Absent some specific 
illustrations, however, appellant's argument that adverse 
collateral consequences will follow is mere conjecture. 


The case is reversed and remanded with direction that the 
district court proceed to trial. : 


2, 
—— 


Moore, Circuit Judge (concurring in part and dissenting 
in part); 


I concur only in the portion of the majority opinion which 
holds that the appellant’s constitutional rights were not 
Violated when she was fingerprinted and photographed at 
Central Islip State Hospital, pursuant to §$31(9) of the 


Mental Hygiene Lay of New York. 
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I dissent as to the court's determination that it should 
reverse the trig] court’s grant of defendants-appellees? mo- 
tion for summary judgement and, in effect, Sranting sum. 
mary judgment for the plaintiff, | dissent on two grounds: 
first, because Whether o not plaintiff's free exercise rights 
were Violated, there is no appropriate relief which nay be 
granted and hence the appeal should have been dismissed, 
and Second, because plaintiff has failed to demonstrate an 
unjustified denial of any constitutional] right, 


I. 


There are three named defendants in this case. They 
are: Alan Dp. Miller, aLD., Commissione 

Hygiene of the State of New Yor der Thomas, 

M.D he Psyehj div » Bellevue Hos- 

J. O'Nej 1 oo Di or of Centra] 

al. As to these three defendants, it is 

es are completely inappro- 


TS, or for that 
Matter the treatment being accorded to her. All the record 
shows js that she brought hor objections to certain mem- 
bers of the Staff of each hos lably the defen. 
dants “doctors on the st Hospital and Cen. 
tra] Islip Stat i ‘Ti > are unknown to 
Plaintigg» Assuming, jority 8, plaintiff's con- 
Stitutiona] rights Were yj 4, 2N action under $1983 
might he justified against the Particular individuals who, 
acting under color of state law, Unjustifially Violated plain. 
tiff’s Constitutional] rights, Monroe y, Pape, 365 U.S. 167 
(1961). Tho named defendants Were not such Persons, In 
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our recent decision in Sostie Vv. McGinnis, —— F.2q —— 
(February 24, 1971), we held that Paul D. McGinnis, Com- 
missioner of Corrections of the State of New York, could 
not be held liable under 41983 for damages notwithstand- 
ing that he knew of the fact of Sostre’s confinement in 
Segregation since the record, while demonstrating that 
Warden Follette had (as the majority found) detained 
Sostre in Segregation because of his legal actions against 
the Warden and because of his political beliefs, did not 
demonstrate that McGinnis had been informed of these 
underlying reasons for Sostre’s confinement, although 
MeGinnis did know of the fact of such confinement. As 
with McGinnis in Sostre, the pairs ona herein were 
not shown to have been informed of the circumstances 
which led the majority herein to conclude that plaintiff’s 
rights were violated. In fact not only was there no show- 
ing that these -..fendants were aware of the p!-intiff’s re- 
ligious belicfs but also there was no showin, ' at these 
defendants were in any way aware of the trexunenit af- 
forded Miss Winters. 

To whatever extent, if any, the doctrine of “command 
responsibility” survives in the area of military affairs, 
that doctrine can have no applicability to the chain of re. 
sponsibility in the state executive branch. 

None of the “doctors on the staffs of Bellevue ITospital 
and Central Islip State Hospital whose names are un- 
known to plaintiffs” can be held by this court to be liable 
for damages since no such person or persons have been 
served. 

Therefore, there is no basis for granting damages to 
anyone currently before this court. Furthermore, since 
Miss Winters is no longer under the control of any of the 
defendants, and there is no showing that she is likely to 
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be brought under such control, it is clear that injunctive 
relief is also not in order. Sunilarly, declarative relief is 
inappropriate since there is no existing controversy. 
The majority concludes “that the appellant has stated 
a claim on which relief may be granted” and thus “re- 
mand[s] the case to the district court with instructions 
that it proceed to trial on the merits.” Based on the fore- 
S0ing analysis, and barring any new evidence indicating 
injunctive or declarative relief ma* be appropriate, the 
district court may well conclude that no relief whatever is 
appropriate. However, I believe that we should have made 
this determination on the record before us and dismissed 
the appeal as moot as to the named defendants and for 
lack of jurisdiction over the person as to the unnamed de- 
fendants. In failing to make this determination, this Court 
has, in effect, issued declarative relief without a present 
controversy. 


I 


Furthermore, the majority in my judgment, is not cor- 
rect in its conclusion that plaintiff was in any way un- 
justifiably denied her constitutional rights. 

After asserting, in effect, that there is no basis here for 
finding Miss Winters to be possibly harmful to herself and 
others, the majority suggests that “it may be true that the 
S..te could validly undertake to treat Miss Winters if it 
did stand in a parens patriae relationship to her” and that 
“such a reletionship may be ercated if and when a person 
is found legally incompetent,” and not by a proceeding un- 
der §$72(1) or 78(1). : 

Does the majority mean by this that a person who is 
deemed to be potentially harmful to others could noi, even 
in an emergency cituation, be given appropriate drugs to 
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reduce the likelihood of suc} 


absence of an adversary judicial q 


petence? In the face of d 


anger to herself 
Bellevue’s }; 


arried medical Staff seek out a Judge whenever 
the police present them with a Person whose mental condi- 
tion requires that she receive tranquilizers oy other drugs 
to protect herself and others or do they mean that 
can be given drugs against his state 
in at least some circumstances Where the Patient has not 
been declared legally incompetent by judicial adversary de. 
termination? 


and others, must 


& person 
d religious convictions 


I disagree in Bny event with the Majority’s 
conclusion that, based on the record as it Ww. 
court on the motion of defe 
the treating doctors were 1 
the medical treatme 


livplicit 
as before the 
ndants for summary judgment, 
lot justified in concluding that 
nt administered was not in the best 
interests of the patient and, on the contrary, would hold 
that this determination, being Valid, justified the medical 
care given Miss Winters. The Millsian distinction between 
instances of harm to others and instances of harm Solely 
to self, relicd on by the majority, would fcem rarely if 
ever to be reley;y x S are affecte< 


ity because othe: 
by Virtually any action which an individual takes or fails 
ght not have been 


to take. Thus, while Miss Winters mig 

likely to berp-trate a violent attack on her fellow patients 
kad she not received the tranquilizers here involved, the 
“Very conduct whieh Jed to her admission, jf repeated in 
the ward, might well have been disruptive t 
of others jn her ward, who themselves 
suffering froy) PSyel iegicg] defects, 
one other than “Aj 


tiin actue) 


0 the recovery 
may have been 
Second, even if no 
fiss Winters Would have been directly 
aided by the treatment for the condition for which she 


was admitted, as Judge Travia Pointed out in his Opinion 
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1 anti-social conduct in tho 
etermination of incomn- 


74 


a 


below, if mentally j)) Persons are not accorded proper 
treatment, theiy “condition may Plosressively Worsen, and 
the patient may become a publie burden and expense”) 
More fundamentally, I believe that a 27S(1) admission, 
8S well as g tWo-physician admission under ST2C1} eon: 
Stitutes 9 quasi-judiejs] determination under state Jay 
authorizing medical care of an individual Notwithstanding 
her lack of Consent thereto, The Wajority. while conceding 
that after a proper Proceeding, such as New York’s pro- 
cedure for the adjudication of iNCoNIpcience, it “may” he 
Permissible for the State to adininister involuntary medical 
care hotwithstanding the religious View of the patient on 
& parens patriae basis (presumably Without having to dem. 
onstrate any likelihood that the patient is dangerous to 
others) Sugsesis that the 7S and 72 Procedures are jn. 
adequate from a due process point of yjey to justify such 
& parens patriae role. However, regardless of the validity 
of such determination from a due Process point of View, 
the staff of the two hospitals here involved should be 
entitled to rely on sueh Guasi-judieia] authorization, Fur- 
thermore, plaintiff has explicitly chosen not to challenge 
the constitutional Validity of the Procedures under $s7s 
and 72. The majority SUSSeSts, in effect, that even assum- 
ing the validity of these determinations under §§7S and 
72, their effect must, as a Constitutional matter, be dimin- 
ished so as not to provide for forced medical treatmen, 
in cases of religious objection because New York has chosen 
Nr 
1 Th effects on Others thus Fo:nted out are at loose as significant as the 
effects involved in similar ens 3 ia the past. Pierce y, Massachusetts 
321 U.S. 1355 (1944) [economic eTect on others of Ziving jobs to the 
few minors with reat relizinys objevtions to child labor laws Probably 
minimal] ; Reynoids y. COniteg Stutes, 93 U.g, WS (1873) [speculative 
whether Poly gumous relationst harms chillren of Such union; harm 


to society Minima] Where ; 2 for such Merrin rss conditioned on 
a i 3 
religious viewpoint). 


to allow mentally ill persons undergving involuntary medi- 
cal care under these two sections to continue to exercise 
rights over property pending adjudication of “incompe- 
tence.” With this conclusion I disagree. 

That New York Separates medical and legal aspects of 
the problem of mentally ill persons and provides for sepa- 
rate determinations in each area merely shows its en- 
lightenment, since appropriate medical care hopefully 
might enable a person to continue to conduct his own 
affairs in other respects. The two-physician certificate 
procedure of §72(1) is subject to a judicial hearing. That 
procedure at least should meet the majority’s concern that 
the patient be afforded an opportunity “to tell his side of 
the story.” The §78(1) emergency admission procedure is 
not an adversary proceeding but obviously due process 
does not preclude preliminary relief in an emergency situa- 
tion on an ex parte basis, including the right to administer 
involuntary medical treatment.? 


In my view, Judge Travia has in a well-reasoned opinion 
based upon a sound analysis of the law and the facts 
reached reached the correct decision and, accordingly, I 
would afiirm the order of the district court. I would also 
dismiss the appeal as moot as to the named defendants 
and for lack of jurisdiction over the person as to the 
unnamed defendants, 


nti 
2 As noted, the admission Procedures here involved cre specifically not 
challenged by the appellant. Furthermore, $78 has been amended since 

the time of the hospitalization of Miss Wixters. 
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JNITED STATES COURT OF APPEALS 
495 F.2d 39 
FOR THE SECOND CIRCUIT (2a Cir, 1974). 


SATannsanenemee ce 


No. 883 - September Term, 1973 


(Arguee February 13, 1974 Decided April 


—_— eee 


MIRIAM WINTERS, on behalf of herself and all 
other persons Similarly situated, 


Petitioner, 


Ve 


HON. ANTHONY J. TRAVIA, United States District Judge, 


Respondent. 


MIRIAM WINTERS, on behalf of herself and all 
other persons Similarly situated, 


Petitioner, 


Vv. 


ALAN D. MILLER, M.D. > individually and as Commission- 
er of Mental Hygiene of the State of New York; 
ALEXANDER THOMAS, A ag individually and as Di- 
rector of the Psychiatric Division, Bellevue Hos- 
pital Center; FRANCIS J. O'NEILL, M.D., individu- 
ally and as Director of Central Islip State Hos- 
pital; DOCTORS H. BLANKFELD, DUSAN KOSOVIC, SANDRA 
GRANT, GERALD OLLINS, CHRISTINE JORDAN, THOMAS PDa- 
CORTA and other doctors on the staffs of Bellevue 
Hospital and Central Islip Hospital whose names are 
unknown to petitioner, 


Respondents. 


Before: 
Anderson, Mansfield and Oakes, 


Circuit Judges. 


eet 


Petition for a writ of mandamus or Prohibition, 28 
U.S.c, §1651l(a), against the United States District Court 
for the Fastern District of New York, Anthony J. Travia, 
Judge. 

Petition granted, order below vacated and cause re- 


manded for Proceedings consistent with this Opinion. 


Mem, .. 


| JONATHAN aA. WEISS, New York, wiuy¥. (Bruce J. 
Ennis, New York Civil Liberties Union, 
New York, N.Y., on the brief), for 
Petitioner. 


JOEL H. SACHS, Assistant Attorney General 
(Louis J, Lefkowitz, Attorney General 


of the State of New York, of counsel), 
for Respondents Miller and O'Neill. 


ete 


PER CURIAM: 


This petition for a writ of mandamus or Prohibition, 


28 U.Ss.c, §165l(a), was brought by the Plaintiff in a Civil 
rights action to recover damages allegedly Sustained as a 
result of force medication administered her in 1968 in vi- 


Olation of her first amendment right to freedom Of reli- 


6] 


gion. 1) The trial court, in an oral ruling from the bench 
on January 1l, 1974, later confirmed in an order signed 
January 22, 1974, ordered a physical and mental examination 
of plaintiff to take place at Brooklyn State Hospital and 
stayed all further preceedings until the results of the 
test. She likewise objects to this examination on religious 
grounds, and points out that her "physical condition is not 
and has never been involved in this case." Beyond this, on 
Oral argument before us plaintiff's counsel was willing te 
and did represert and agree that the only present mente} 
problem of plaintiff allegedly caused by the 1968 forced 
medication is “an unpleasant memory," this memory going to 
show the severity of the past suffering. Thus plaintiff is 
willing to abandon any claim that any present or anticipated 
physical or mental | disability or condition was caused by the 


1968 treatment on which her case is based. 2) Under these : 


84) 


circumstances we do not see what purpose could be served by 
a Rule 35 examination which under its own terms may be ord- 


éred only "[w]hen the mental or physical condition ... of a 


Be a a EL RET 


1) piaintife complained as a practicing Christian Sci- 
entist who was given medication consisting primarily of tran- 
gquilizers while an involuntary patient at Bellevue Hospital 
Center and Central Islip State Hospital. Her complaint was 
held to state a cause of action in Winters v. Miller, 446 F. 
2d 65 (2d Cir.), cert. denied, 404 U.S. 984(1971). See gen- 
erally Dubnoff v. Goldstein, 385 F.2d 717 (2a Cie. 19713., 


2) consequently, our grant of this petition is condi- 
tioned on that being the case. 


so 


es 


Party ... is in controversy...." Moreover, while the under- 
lying constitutionality of Rule 35 is not in question, as it 
was in Sibbach v. Wilson ¢& €O-, 312 U.S. 1(1941) (5~4 deci 
sion), and Schlagenhauf V. Holger, 379 u.s. 104, 114(1964), 
and while Rule 35 is not limited in application to actions 
for personal injuries, Beach v. Beach, 114 F.2da 479 (D.C. 
Cir. 1940); but cf. Wadlow v. Humberd, 27 F.Supp. 210 (W.D. 


Mo. 1939), the required showing of "good cause" for the ex- 


amination and that the condition of the party be "in contro- 


versy" are not mere formalities. Schlagenhauf v. Holder, 
379 U.S. at 118. This case is like Coca-Cola Bottling Co. 
v. Torres, 255 F.2d 149, 153 (lst Cir. 1958), where, ina 
Suit for damages for injuries Sustained by drinking from a 
bottle containing the proverbial putrefied mouse, the court 
upheld denial of a Physical examination on the basis that 
the plaintiff was not seeking damages for any present suf- 
fering but only for past physical injury and emotional dis- 
turbance, the remembrance of the bad taste going only toward 
showing the severity of that plaintiff's past suffering. 
Mandamus lies here to correct an abuse of discretion in or- 
dering the examination, Schlagenhauf v. Holder, 379 U.S. at 


110, under the "special" circumstances of this case. >) 


a 


Das a Christian Scientist Plaintiff had registered 
her objection to the initial Physical examination given her 


It is true that petitioner here sought a protective 
order against the taking of her Geposition because of the 
mental anguish it would allegedly cause. This does not, 
however, by itself place her mental condition in controver- 
Sy; whether the court will grant or deny the protective or- 
der (seeking primarily to have her deposition taken by writ- 
ten interrogatories) has not yet been determined and is not, 
therefore, a consideration Presently before this court, 

Petitioner also argues that the case should be trans- 
ferred to a district judge other than the one who dismissed 
her claim in the first instance. Even though Rule 34 of the 
General Rules of the United States District Courts for the 
Southern and Eastern Districts of New York provides for con- 
auct of proceedings by the Original judge if the proceed- 
ings do not require the trial of an issue of fact, we are 
reluctant to read it as per se disqualifying the judge in 
cases where there is an issue of fact to be tried, and we 
are reluctant to exercise our undoubted power for transfer 


except under the most compelling circumstances. See Meet- 


ings & Expositions, Inc. vy. Tandy Corp., No. 73-2571 (2a 


Cir. Jan. 9, 1974), Slip op. 1283; Taylor v. United States, 


ete tetera ilieinhnt tahini iniet oe cl 
judgment dismissing 
306 F.Supp. 
w to undergo 
claim, the 
er some of the same treatment 
suit in the first instance. 


487 F.2d 307 (2d Cir. 1973). Here the judge was requested 
to transfer the case to another judge and, petitioner's 
counsel's affidavit alleges, the judge granted the motion 
for a physical and mental examination without “bothering" 


to read the arguments and authorities in a brief submitted 


apparently the day before the hearing.* ps ‘ages indeed took 


place, and without reason or justification, such judicial 
conduct is the very kind of thing that calis we mind Farrer 
Herschell's well-known retort at the Bar when Sir George 
Jessel attempted to cut him short in argument: "Important 
as it was that people should get justice, it was even more 
important that they should be made to feel anc see that they 
were getting 12.7 3 3. Atlay, Victorian Chancellors 460 
(1908). On remand, doubtless, che district judge will gives 
very serious consideration to whether transfer would not 
serve the appearance of justice and thereby help assure its 
existence. 


Petition for mandamus granted and cause remanded for 


proceedings consistent herewith. 
eile thaiiiiantttniateb tating ag 


MANFIELD, Circuit Judge (Concurring and Dissenting) : 
I concur in the denial of transfer of this case to 
another district judge. However, I would go further and hold 


that there was no abuse of discretion or usurpation of power 


Teter uaaes ce ne ee ee 


*The Assistant Attorney General asser? 5; that although 
respondent's motion papers and accompanying memorandum were 
served on December 14, 1973, petitioner did not serve her reply 
until January 11, 1974, the Gay of oral argument, which is con- 


on the part of the district court warranting issuance of 
the extraordinary remedy of mandamus at al]. On the con- 
trary his order granting an examination of petitioner pur- 
Suant to Rule 35, F.R.Civ.P., was Supported by a showing of 
good cause and well within his discretionary Powers. Pet- 
itioner's “constitutional” claim to be relieved of such an 
examination is nothing more than a smokescreen which has the 
effect of obstructing justice and denying respondents the 
fair trial to which they are entitled under the Federal Rules 
of Civil Procedure. 

Petitioner's complaint alleges that the medication 
wrongfully forced upon her by respondents has "caused me 
great emotional stress and anguish, pain and suffering, in- 


Gignity and humiliation," and "caused me to become physically 


ill," for all of which she seeks $50,000 damages. In an af- 


fidavit sworn to as recently as November 27, 1973, she fur- 
ther states under oath that "the pain inflicted on me by 
the doctors in the hospital caused me a great deal of men- 
tal anguish ... also this case has made me undergo a great 
deal of suffering." These allegations are denied by the re- 
spondents. Thus plaintiff's mental and physical condition 
is clearly in controversy. 

Petitioner having thus put her mental and physical 
health squarely in controversy, it seems to me to be ele- 


mentary that "good cause" exists within the meaning of Rule 


owe reERm cas. ey 


after hearing 
£ his own thor- 


no record of the oral 


argument or the ence thereto was made 
for reasons unbe ; 


35, F.R.Civ.P., for the conduct of a physical and mental 
examination of petitioner for the purpose of determining 
whether she has suffered any of the physical and mental 
injuries alleged and, if so, whether they are attributable 
to the alleged forced medication or to some other causes. 
As the Supreme Court said in the celebrated case of Sch-. 


lagenhauf v. Holder, 379 U.S. 104, 119: 


"A plaintiff in a negligence action 
who asserts mental or physical injury, 
cf. Sibbach v. Wilson & Co., supra, 
places that mental or physical injury 
clearly in controversy and provides the 
defendant with good cause for an exam- 
ination to determine the existence and 
extent cf such asserted injury. This is 
not only true as to a plaintiff, but ap- 
plies equally to a defendant who asserts 
his mental or physical condition as a 
defense to a claim, such as, for example, 
where insanity is asserted as a defense 
to a divorce action. See Richardson v. 
Richardson, 124 Colo. 240, 2436 f.20 122. 
See also Roberts v. Roberts, 198 Md. 299, 
82 A.2d 120; Discovery as to Mental Con- 
dition Before Trial, 18 J.Am.Jud.Soc. 47 
(1936)," 


I find it rather extraordinary that the court does 


not adaere to the foregoing elementary principle, much less 


that it grants the extraordinary relief of acai am It is 


the petitioner, not the respondents, who initiated this law- 
suit and who seeks damages. While it may Offend her reli- 
gious principles as a Christian Scientist to submit to phys- 


ical or mental examination, to deny the examination would 


violate respondents’ right to a fair trial. Under such 
circumstances petitioner, by seeking relief, waives the 
right she might otherwise have had to refus: 1 examina- 
tion, whether or not that right be labelled "constitutional" 
because it stems from her religious beliefs. She must 
abide by basic principles of justice as articulated in the 
Federal Rules of Civil Procedure. 


The holdings of Schlagenhauf v. Holder, supra, and 
Coca-Cola Bottling Co. v. Torres, 255 F.2d 149 (list Cir. 


1958), are not to the contrary and are perfectly consistent 


with the requirement that petitioner submit to examination 


in the present case. In Schlagenhauf a Rule 35 examination 


was denied on the ground that Schlagenhauf had "not affirm- 
atively put into issue his own mental or physical condition." 
After stating (see supra) that an examination would be man- 
dated in the case of a plaintiff who claimed mental or phys- 


ical injury, the court continued as follows: 


"Here, however, Schlagenhauf did not 
assert his mental or physical condition 
either in support of or in defense of a 
Claim. His condition was sought to be 
Placed in issue by other parties. Thus, 
under the principles discussed above, 
Rule 35 required that these parties make 
an affirmative showing that petitioner's 
mental or physical condition was in con- 
troversy and that there was good cause 
“or the examinations requested. This, 
the record Plainly shows, they failed to 
do.” 


In Coca-Cola Bottling Co., after a non-jury trial the 
court of appeals Properly refused to disturb the trial 
judge's exercise of his broad discretion in denying a 
Rule 35 examination as lacking a sufficient snowing of 
good cause where the Plaintiff had affimfatively asserted 
that he had fully recovered from his injuries and was not 
Claiming any damage for his present physical condition. 
Here, on the other hand, plaintiff is Claiming mental and 
physical injuries as a result of the medication and the 
court has interfered -- in my view without warrant -- with 
the trial judge's exercise of his broad discretion. 


It is true that upon oral argument petitioner's 


counsel indicated that she might be willing to withdraw 


her claim for present physical and mental injury (except 
for the “unpleasant memory" of her earlier enforced medica- 
tion). However, he advised that he would first have to 
consult with his client and obtain authority from her before 
waiving any such claim. Since the argument no such waiver 
has been furnished and, as far as the record is concerned, 
petitioner is still Claiming both present and past mental 
and physical suffering. 

Even assuming that such a waiver of present physical 
or mental suffering were forthcoming it would not justify 


our interference with the istrict judge's exercise of his 


discretion to order an examination pursuant to Rule 35,2? 
If petitioner continued to assert a claim for past mental 
and physical injury, which presumably would cover the per- 
iod up to the day before the waiver, a physical and mental 
examination, far from being useless or meaningless, might 
shed light on the validity of her claim and the nature and 
extent of any injuries sustained by her in the past. We 
have frequently, in other contexts, admitted into evidence 
expert medical opinion, based on the results of a recent 
examination, for the purpose of “<etérmining past mental and 


physica. condition. 2) Exarfination by a psychiatrist, for 


_lees 


instance, might reveal that petitioner's mental condition 
had pre-dated her enforced medication and that the treat- 


ment served to alleviate rather aggravate that condition. 


1 


) the examinaticas of petitioner conducted during 
the period of her alleged involuntary hospitalization in 
1968, while relevant, are hardly sufficient, Standing alone, 
to determine whether she has suffered any mental or physi-~ 
cal injuries during the pas< first years as a result of 
that hospitalization. 


2) Evidence of subsequent condition is relevant cir- 
cumstantial evidence of a condition at a prior time. as 
Wigmore §§190, 225 (3d ed. 1940). For instance, earlier 
mental condition may be evidenced by proof of mental condi- 


tion at a later time, Hoisington v. United States, 127 F,2d 
476 (2d Cir. 1942); Hart vy. Onited States, I30 F.2d 456 


(D.C. Cir. 1942); In re Ringts Estate, 237 Ia. 953, 22 N.w. 
2d 777; and evidence Of present physical condition is rel- 
evant in determining Physical condition at an earlier time. 
American Auto Rim Lock Corp. v. Cleveland Welding Co., 27 


-Supp. S.D.N.Y. + Ban ers Trust Co. v. Higgins, 
65 F.Supp. 836 (S.D.N.Y. 1946). 


For the foregoing reasons the trial judge's order 


granting a physical and mental examination of the plaintiffs 


was well within his broad discretion and, in my view, this 
court's interference with his exercise of that discretion 


represents an unwarranted and mischievous use of mandanus 


power. 
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Plain? Fe ppela ne, 
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Atuxs D. Mutter, Bi am individuclly and as Commissioner 
of Mental Hygiene of the State of New York; Anex- 
ANDER THomas, 1M.D., individually and 2s Director of 
the Psychiatric Division, Bellevue Hospital Center: 
Francis J. O’Ne1, M.D., individualiy and as Director 
of Central Islip State Hospital; Doctors H. Buaniri:tp, 
Dusan Kosovic, Saxpra Grant, Geranp Grant, Greranp 
Ouutys, CarRIstixr¢ Jorvay, Tomas Da Corta and Cara- 
ERINE DromGoote and other doctors on the staffs of Belle- 
vue Hospital and Central Islip State Hospital whose 
names are unknown to plaintiff, 


Defendants ppellees. 
fl 
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Before: 
Kavrnay, Chief Jude, 
Suirnm and Meskitn, Circuit Judges. 

ene erences eee 
Appeal from the order of the United States District 
Court for the Eastern District of New York, Orrin G. Judd, 


3989 


Judge, denying as to three of Various named defendants 
plaintiff's motion, cai R. Civ. P. GO! b), LO reopen cefault 


} t FES | : i “eat 
judgment entered for ail de 2ondouts in civil rieh 


te i} s 2iSates action 


after decision } by Fae tak peats reversing dismiszal for 
failure to state a claim for p Ref and + manding for trta! 
of claim aguinst all dete 

Reversed and remaniled. 


grit _—— a” A 


Purr M. Gasser (Legal Services for the Elderly 
Poor, New York, N.Y. . Jonathan A. W eiss, 
New i hg OE counsel) and Bruce 
Ennis (New York Civil Liberties Union, 
New Ae 5, N.Y.) of cc izel, for Appellant. 


Stanuey L. Kantor, Asst, Attorney Gsneral 
(Louis J. Lefkowitz, {lorney General of 
the State of New Yor': § samitel A. Hirsho- 
witz, First Asst. Attorney General, of coun- 
sel), for State Defendants-Appellees. 


Evrex Kramer Sawyer (W. Bernard Richland, 
Corporation Counsel, L. Kevin Sheridan, of 


counsel), for Defendants. -Appellees Thomas 
and Ollins, 


a ne 


[Per Curiau: 


Miriam Winters appeals from the order of Judge Orrin 
G. Judd of the Eastern District of New Yorks denring as 
to three defendants but granting as to others her motion 


under Fed. R. Civ. P. 60(b)! to reinstate her civil rights 


On motion and upon such terms ag are just the court mar relieve 
& party or his Jeval representative from a fia! judgmeat. order, 
or proceeding for the fol! Owing reasons: (1) mistake, inadr ettence, 
surprise, or excusable neglect. , 


3990 


action, 42 U.S.C. $1983, 23 U.S.C. $1543, dismissed for her 
failure to appear for trial at the schedulz time. The dis- 


MUSSaL cotinwed an erie: of this eauct ~. TepeA Se Che (ey 


Be oe 
tiff's complaint for trial 
the district 
stale a 


v. Milier, 446 F.2d €3 (21 Siy, 1971}. Stnee we conclade 
that under the latter decisin. Ju Iva Jil as Geprived 


o¢ 


discretion to reinstate the action es ts less than all the 


defendants if he chose to reinstate it as to any, we reverse 
his denial of relief as to three of the defendants and re- 
mand for trial of plaintiff's claims agii.< them as well.’ 


a 


Vy 


Lappewsnt’s Csvolantary enn. 
finement in May, 1968, for psychiatric .-re in New Yort: 
City’s Believue Hospital and Centro] I- >) State Hospital. 
Despite her repeated insistence that, as x Christian Scien- 
tist, it violated her religion to take medics, ‘on, the hosnitals’ 
staffs forced her to do so. She then initiated the instant 
damages action for violation of her First Amendment 
rights against the Commissioner of Mental Hygiene of the 
State of New York, Bellevue Hospital’: Director of the 
Psychiatrie Division, Central Islip State Hospital’s Direc- 
tor, and various named and unnamed doctors on the staffs 
of the two hospitals. The case was dismissed by the dis- 
trict court, Anthony B. Travia, Judge. on defendants’ 
motion for summary judgment. After th's court’s reversal 
of Judge Travia, the case was prior to trial transferred 
to Judge Judd. At a pretrial conferones on June 5, 197-4, 
Judge Judd set November 4, 1974, as the date for trial. 
In the interim, some difficulties arose in transcribing de- 
positions in time for the scheduled iris} date. Counsel for 
appellant, not having received to date a copy of his 


client’s deposition transcript, telephoned Judeo Juda's 


tae paar 4 PP as? PANE Seale 
This Sut has ES OTiI2ins Ing 


AL claims against Dr. Thomas have been orithdrawn, 
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chambers on October rs a 
law clerk of the brediern, tele : 
29, October 31, aud November » anne! "S counse] tn 


Is 
Tawi. ‘ } Sie Paka) , wt + 7 a 
tha Clere that th | Ee ord ut ese hy, Skt. Ine oe EER TE 


and that he foresay- that th VOU not proceed ty 


trial withont tha q ‘Positions, Naan 7 


ante | 
4 


Cf rr t tele 


Suuinitted by egans ‘Lte the court in skbiort of the motic 


to reopen, this final conversation with J udge Judd’s clerk 
left him with the firm impression that the tria] would net 
begin as scheduled but rather wor)d shortly be resched. 
uled to accommodate the Practical Heulties dlarirg 
transcription of the depositions* Jt. ., ‘Tored ats user 


Standing to counse! for defendants fr 1 “Ie state attorney 
general's office and the city Corporstion counsel's off:6, 
Along With counss] from: the state. plaintiff's lawyer faj}od 
to appear in cour: at the schedulog ine, Judee Judd dis. 
hearing the latter’s explanation 

ailure to appear, invited counsel 

Counse! so moved and on Deeemhor 

ordered, with no explanation of his 

shing among the defendants, that the 

0 three of the defendants,‘ 


lay have 
al immunity. Such a 
oration in light 
al. For in 1971 this court 
Should g0 to trial as to al! 
lerefore left no room for the dis. 
ESL AN 
3 Affidavit of Jonathan A, Weiss, Joint Appendix at 74. 


4 These three Gefendants, Alan D. Miller, Alexander Thomas and Gerald 
Olins are, respectively, Commissianar 52 Mental Hygiene of the Ltate 
of New York, Dicostas of the Pyveligtrie Dis 


, +19n of Beller ue Hospital, 
and a statt doctor at Bellevue Hospital, 
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trict court to distinguish among the defendants on the 
basis of the comparative merits of plaintiff’s claims against 
them. With relation to the instant action, then, 
fendants ver simiinrly situated arless and wet 
proof at trial provided a basis for distinction or, as las 
not heen clnimed, sumercening federal Jaw created 

a basis. See 1B J. Moore & T. Ci rier, Woore's Ler: 
Practice ©0.404 [10] (2d ed. 1974}. Assuming that Judge 
Judd would have acted within }: discretion in refusing 
to reopen the action sitogether—an issuc which we need 
not decide—this court’s order need not have been actually 
implemented. Judge Judd’s reinstatement of the claim 
as to some but not all of the defendants did more than 
simp!y not lmplement ovr prior order: it rejected i¢. Tav- 
ing decided that justice required yvranting the requested 
60(b) relief, the district court remained bound, under the 


Sa 


law of the case, by this court’s prior prescription to pro- 

ceed to a trial on the merits as to all the defendants. 
The order of the district court must therefore be re- 

versed insofar as it failed to grant the requested relief 


as to three defendants. The court is directed to reinstate 
the action as to defendants Miller and Ollins and pro- 
ceed to trial. Plaintiff has withdrawn her claims against 
Thomas, the third defendant against whom the 60(b) re- 


lief was denied; the latter is therefore not made subject 
to this order. 


Reversed and remanded. 
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MEMORANDUM AND ORDER 
Plainciff's motion to set aside the verdict in this 
_ case and for a new trial, pursuant to F.R.C.P. 59(a), lists 


eighteen separate grounds. 


Facts 
This civil rights action seeks damages for the 
administration of medication in city and state hospitals in 


alleged violation of the plaintiff's religious objections and | 


_ rights, as one who believed in Christian Science. The case 


has been to the Court of Appeals three times: 446 F.2d 65 
(2d Cir.), cert. denied, 404 U.S. 965, 92 S.Ct. 450 (1971), 
reversing Judge Travia's order, 306 F. supp. 1158 (E.D.N.Y. 
1969), which granted summary judgment for the defendants who 
were named in the original complaint; sub nom., Winters v. 
iravia, 495 F.2d 839 (2d Cir. 1974), reversing Judge Travia's | 
order which directed plaintiff to submit to physical and 
psychiatric examiantions; and 517 F.2d 1337 (2d Gis. 1975), 


reversing Judge Judd's order which refused to reopen the case | 


as to defendants Miller and Ollins. All these decisions were: 
prior to any trial. Therefore, in order to examine plain- 
tiff's grounds to set aside the verdict in context, it is 
necessary to state the basic facts as they actually de- 
veloped at the trial. 

The original complaint in this action was filed in 
July 1969. Most of the defendants were not named by tiie 
plaintiff or served until January 1974. The parties were not 
deposed until September 1974. 

On the argument of the second proceeding in the 

| Court of Appeals, the plaintiff's counsel agreed, as a con- 


i dition of relieving her from the requirement of physical and 


| 
| 
j 
| 
| 
H 


, Psychiatric examinations, that no damages would be claimed for 


we 2a 


any, physical disability or mental disturbance arising from 
| the defendants’ alleged acts. 
The concrete case presented by the evidence is 
| different from the somewhat abstract issues which have here- 
' tofore been presented to the courts. 
; Plaintiff was taken in a police ambulance to Bellevue 
“ Hospital on May 2, 1968, after she had been involved in a 
kee dispute with the Manager of the King Edward Hotel in 
Manhattan. The argument concerned change of accommodations 
requested by the management and approved by the case worker 
of the Welfare Department, which Supported her financially. 


When the police came to her room, she refused to open the 


door to let them in. They had to break down the door and 


| 


remove her in a strait jacket. No action was brought against 
the police, the City or the hotel Management. 

Plaintiff's condition upon arrival at Bellevue 
Hospital was described by Dr. Blankfeld, who was on duty in 
the Emergency Room that night, as "Evasive, guarded, sus- 
picious, negative," with her speech "Pressured, L.0.A., 
tangential, irrelevant, illogical," and her judgment and 
insight '"'Nil.'"' She spent eleven days at Bellevue Hospital 


and about two months at Central Islip State Hospital. Plain- 


although she was informed of her right to. go before a judge. 
She signed an acceptance of voluntary status during the 
course of her stay at Central Islip. She was discharged as 
improved on July 18th. During her hospitalization plaintiff 
was attended by some sixteen doctors, of whom only seven have 
been sued, and only six were served. Plaintiff's counsel 
Stated at the beginning of his opening that there would be no | 
challenge to the legality of plaintiff's hospitalization. | 
: Plaintiff's prsonality was not one likely to appeal 
to a jury. She did not attend any part of the five-day trial, 
except for the few hours she was on the stand ©: a witness. | 


Her father was a doctor. She had never worked, and was sup- 


ported by welfare payments after she had spent her inheritance. 
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Her demeanor on the stand was combative and argumentative. 
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though she asserted that these notations were a lie, she did 


As a representative of Christian Science, she was 
not the best. She had called for a doctor a month or so 
before the incident, explaining that this was necessary in 
Order to persuade the Welfare Department that she was en- 
titled to a room with a private bath at the Hotel Pierrepont 
in Brooklyn. A Christian Science practitioner spoke to her 
at Bellevue and one visited her at Central Islip as well, bu 
neither of them was called as a witness, and there is no 
evidence that either of them complained about her being medi- 
cated. Plaintiff did, however, refuse, on Christian Science 
grounds, a proffered dental examination while at Central 
Islip. The examination was not given. She went to Long 
Island College Hospital shortly after her release from 
Central Islip, with her Christian Science practitioner's 
approval, because she said sh: had a terrible breathing 


Problem. She took medicine once or twice a day after it was 


: prescribed at Long Island College Hospital, although she 


testified that the medicine didn't help. The Bellevue records 


| 
show that she had a vaccination mark on her Left arm, Al- i 


not raise her sleeve in order to demonstrate whether there 


waS a vaccination mark. 


No member of the Church of Christ Scientist was 


| 
| 
| 
| 


called to describe the Practice of the church with respect to 


' 


medicine. A psychiatrist witness for the plaintiff, who had 


| read Mary Baker Eddy's books, and had taken a course in 
Christian Science methods of healing at Union Theological 
Seminary, stated that the general tenets of the sect were 
that medication is Silly, and that illness does not exist, 
constitutes error, but that interpretation is left to the 
individual. Apparently there are many patterns of belief o 
the subject. 

Most of plaintiff's witnesses dealt with the psycho- 


; logical effects of undesired medical treatment. They asserte 


4 
"that such treatment would Create hostility that would be ad- | 
"verse to the optimum patient-doctor relationship. No claim | 
: of medical malpractice was involved, however. The plaintiff | 
" was diagnosed at Bellevue as suffering from a schizophrenic | 
_vreaction, paranoid type. Although plaintiff's witnesses 


. Stated that there were alternatives to medication for such a 


. principal drugs administered to Plaintiff, was gererally 


{ 
H 
| 
| 
4 | 
' condition, the evidence was clear that thorazine, one of the | 


. recognized in 1968 as an acceptable, and even preferred, treat- 


i 
“ment for schizophrenics. 
In the nature of a civil rights action, liability is 


Personal. Of all the doctors whose names appear on the | 
eal charts, Dr. Christine Jordan at Central Islip administered 
more medication than anyone else. She was not served although, 
named as a defendant. She now resides in Germany, but might 


be subject to long arm jurisdiction, 


i 
i 
| 


Dr. Blankfeld, who was in the Emergency Room at 

Bellevue on May 2, 1968, was the first doctor to see the 
plaintiff, He did not perform tre usual physical examination | 
because she objected on the basis of her Christian Science 
beliefs. He noted that she "looks well.” He noted, as 
described above, that she was “Evasive, guarded, suspicious 

irrelevant, illogical," with no judgment or insight. 
He directed that she be sent to the female disturbed ward 
and given thorazine intramuscularly at once and oral doses 
thereafter. He was not present when the intramuscular dosage 


was given, by injection forcibly in her buttocks. 


but that his notes indicated that she 
appeared to be severely mentally ill. [It was his professional 


Opinion that refusal to treat her would have been improper, _ ' 


j 
{ 


and that the medication he prescribed was in her best interest, 


The name of Dr. Ollins, another Bellevue doctor, did! 


| 
not appear on the medical order sheet. The plaintiff based 


his liability on the fact that he was one of the two doctors 
who signed the transfer order and that he must have known at 
the time that she was a Christian Scientist who had objected 
to medication. 

Doctors Grant and Kosovic of Bellevue defaulted in 
answering. Plaintiff testified that she thought a nurse 


named Grant had given her an injection. Dr. Grant Was in fact 


a medical resident, and appeared on the order sheet for 

May 7, 1968 as having prescribed 100 mg of thorazine, an 
increase over the 50 mg previously prescribed by Dr. Kosovic. 
Dr. Kosovic had found that she was paranoid, that "Her 


affect was inappro riate," and that she was not able to take 
Pprop 


care of herself and needed hospitalization. 


' 


Dr. Dromgoole is the only defendant still working in. 


the same hospital. She was a psychiatric resident in 1968 


and is now a staff psychiatrist at Central Islip Hospital. 


She attended most of the trial. The plaintiff testified that 


she recognized her and must have told her that she objected 


t> being given medication. Dr. Dromgoole’s name was not on 


the doctors’ order sheets. She testified that the plaintiff 


was not her patient, and that she was not responsible for 


i 
Dr. Jordan, who prescribed most of the medication administered 


at Central Islip. Dr. Dromgoole's only real connection with 


the case was that she was on the committee that passed on 
Plaintiff's discharge, and directed that she be given a one ' 
week supply of Mellaril (which she said she threw away). H 


note of July 17, 1968 Stated, 


er: 


"She is a Christian Scientist. 


However, she takes her medication and is no problem at ward ! ‘ 
adjustment . . . Mental condition: Much improved." 

Dr. DaCorta was a supervising psychictrist, one of ; | 

" Dr. Jordan's superiors. . 


He approved plaintiff's voluntary _ 


status on June 18, and made a diagnosis of schizophrenic 


“= 
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Paranoid type on June 27th. From these facts the jury could 
have inferred that he had read her record and knew that she 
was a Christian Scientist, and that medication had been Pre- | 
Scribed. The Central Islip chart reflects only one objection: 
to medication, a note of De. Jordan's on May 29, 1968. 

Dr. O'Neill is sued as Director of Central Islip 
State Hospital. The complaint contains no specific charge 


@gainst him other than the general statement that "Each of 


the defendants, at all times relevant herein, was acting under 
| 


color of a Statute, ordinance, regulation, custom, or usage 

of the State of New york.” | 
The unarticulated theory of the complaint appears to | 

be that he should have exercised his power as administrator | 


to announce a regulation forbidding the administration of 


. medication to patients who voiced religious objections to 


Such treatment. Plaintiff was one of 8,000 persons in the 


: hospital. Dr. O'Neill had no Personal recollection of her, 


Or of any specific Christian Scientist among the patients. 
He permitted Christian Science practitioners to visit the 


hospital and to hold services. During the twenty-two years 


that he was director cf the hospital, he had heard no objec- 
tion to the administration of drugs to Christian Science 
patients, until the complaint in this action was served on 
him, Representatives of Christian Science groups met with 


him from time to time. Their discussion related primarily to 


the conduct of religious services and means of making such 
services known to Christian Scientists among the patients. 
No Christian Science representative had voiced any objection 
to medication. 

Dr. Miller, as Commissioner of Mental Hygiene at the | 
time of plaintiff's hospitalization, administered institution 
with 110,000 patients. He had never been informed of any 
issue concerning objections to medication by Christian 
Scientists. Neither the American Psychiatric Association 
nor the National Institute of Mental Health had any regula- 
tions on the subject. During his administration, he had 
drafted regulations on the rights of a patient. During the 
long development of these regulations in the bureaucratic 
hierarchy, no one had Suggested any statement concerning 
religion, before the complaint in this case was served. The 


regulations, as promulgated in 1975 by the new Commissioner, 


now specify that doctors should honor religious objections to} 


medicatior, but the court refused to let the jury consider 
these facts in connection with the 1968 incident. 

The claim against Dr. Thomas as Director of the 
Psychiatric Division at Bellevue, was withdrawn by plaintiff 
at the time of the third Court of Appeals decision, when it 
appeared that he had not been Director at the time of the 
incident. 


Although the city defendants (the Bellevue doctors) 


With respect to defendants Grant and Kosovic, the 
jury's determination to treat them in the same way as the 
other defendants is understandable. A lawyer realizes that a| 
defaulting defendant must pay even though the other defendants 
won their cases, and that evidence of good faith may not be | 
considered in their favor, but such a result might well seem 
illogical and unfair to a jury of laymen. The jury may also 
have been confused by the fact that the verdict form gave 
them an opportunity to decide for these defendants as well as 
to allow damages against them. 

Plaintiff, in asking that the jury fix the damages 
against the defaulting defendants, may have taken the risk 
that they would find that the plaintiff in fact suffered no 
damage. Nevertheless it appears fair in this case to give 


plaintiff some relief against the verdict. 


| 

4 

° ° e : : | 

There is no occasion for granting a new trial, ating | 


the court has heard all the testimony and it has power to make 
new findings and conclusions under F.R.Civ.P. 59(a)(2). The 
defaulting defendants did not ask for a jury verdict, and 
therefore are not prejudiced by the court's deciding now to 
take the issue of damages away from the jury. Plaintiff is 
not prejudiced, since she had no right to a jury on the issue: 
On the basis of the evidence, and particularly the | 
doctors’ notes in the Bellevue Hospital report, the court 


finds that defendant Grant is liable in the sum of $300.00 


and defendant Kosovic in the sum of $500.00 


f6t ees Pe 76 9 6 ey 


Setting aside the verdict for the defendants Grant 
and Kosovic is no justification for granting a complete new 
trial. Ta Rivera v. Farrell Lines, Ine;, 474 F.2d 255 (2d 
Dey cert. denied, 419 U.S. oo8, 94.8508. 129 (1973), which | 

the plaintiff cites, the court found error in the charge 

: concerning contributory negligence and directed a trial on 
all issues, since it could not determine the extent to which 
the finding of contributory negligence affected the verdict. 
Since the defendants' liability here was individual, error 
with respect to defendants Grant and Kosovic would not affect 
the rest of the verdict. 

2. Plaintife complains that the court did not use 
the word "presumption" in mentioning the irrelevance of com- 
mitment to a mental hospital. The use of a technical word 
Like presumption, which legal scholars have difficulty in 


defining, would not have been helpful in giving instructions 


to a lay jury. The court said in its charge (p. 7) that 


[T]he law in New York is that a finding 
of a mental illness, even by a Judge and 
a Jury and commitment to a hospital 
doesn't prove that the patient is incom- 
petent or unable to manage herself or her 
affairs. 


and continued that 


A person not found to be incompetent by 

a judge or jury has a constitutional right 
on religious grounds to refuse to take 
drugs that are not necessary to save that 
patient's life. eae 


This was as favorable an instruction as Plaintiff could 
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, Were individually liable rather than the city or the state. 


" No suggestion is made that the city would reimburse the 


. Officers Law § 17 concerning state employees was not in 


Properly ask, and in any case, except for the verbal charge 
from "raise a presumption" to "prove," was all that the 
plaintiff asked. 

3. Plaintiff complains of the court's refusal to 
adopt verbatim nine of its sixty-eight requested instructions 
The words which the court used were a suitable paraphrase of 
portions of the language of the Supreme Court in Wood v. 
Strickland, 420 U.S. 308, 95 S.ct. 992 (1975) and O'Connor v. 
Donaldson, 422 U.S. » 92 S.CE. 2486 (1975). The Supreme 
Court opinions were not designed to formulate instructions to; 
a lay jury. There is no requirement that the court repeat 
them verbatim in full. The issue was properly stated at 
page 10 of the charge as whether 

the defendants reasonably believed 

in good faith, that his or her actions, 

conducts or omissions didn't violate what 

she or he should have reasonably known to 

be a clearly established constitutional 


Fignt. . 


4. Plaintiff objects to a reference by the court 


gs er ya ek ee 


during the voir dire of jurors to the fact that the defendant 


Bellevue doctors if they were held liable, even though it did 


supply free counsel. The provision in the New York Public 


effect when the acts in question were performed, and therefore 


does not apply. See L.1971, c.1104, § 3; Public Officers Law 


, use six of her twenty-four proposed voir dire questions. The 


_ cerning the right to refuse hospitalization or treatment, 
_ very religious, moderately religious, or not religious, and 


_ Specific matters which plaintiff requested. 


_Wwhere they resided. There was no need to probe the other 


§ 17 note p. .29 (McKinney's Supp. 1975 - 76). 


| 
eS See 


In any event, the Public Officers Law does not 


| 
apply to a "willful aud wrongful act,'' such as plaintiff here! 


alleged. 


5. Plaintiff complains of the court's refusal to 


court dealt on voir dire with the Prospective jurors' know- 


| 
| 
| 
| 


ledge of the parties, their prior jury service, their - ieee 
ment, the employment of any family members by the city, the ! 
State, any mental hospital, or any psychiatrist, their par- | 


ticipation in any litigation with the city or the State, their 


4 


experience with Bellevue or Central Islip or any other mental | 


institution, their willingness to follow instructions con- 


their affiliations with Christian Science, whether they were 


Se ces ee ne es a one, 


6. The direction of a verdict for defendant O'Neill | 
was not forbidden by the Court of Appeals' first decision 
Sustaining the complaint against him. What the Court of : 
Appeals said was that there should be a "trial on the merits." 
446 F.2d 63, 7k. tie facts Produced at trial, as outlined : 
above, show no basis for any finding of personal responsibility 


O'Neill for the medication of which Plaintiff complains’ 


The court's granting the defendant O'Neill's motion for a 
directed verdict, pursuant to F.R.C.P. Rule 50(a), was in 
accord with the citen-articulated standard that 


a verdict will normally be directed where 
both the facts and the inferences to be 
drawn from the facts point so strongly in 
favor of one party that the court believes 
that reasonable men could not come to a 
different conclusion. 


5A Moore's Federal Practice ¥ 50.02[1], p. 2320 (1975). 


7. Plaintiff complains of the court's statement 


{o. 13): that 


{U]ntil 1971 no court in this state had 
ruled on the First Amendment right to 

free exercise of religion, that a Christian 
Scientist who is legally admitted to a 
mental hospital had a constitutional right 
to refuse proper medication. 


This statement was factually correct and was followed by a 


| further statement that 


You may consider the importance of the 
First Amendment and the fact that it's 

been part of the Constitution for 200 years 
in determining whether the defendant should 
nevertheless have foreseen that such ad- 
ministration of drugs after a protest on 
Christian Science grounds was a violation 
of constitutional rights. 


The charge as given did not prejudice the plaintiff. | 

8. Plaintiff complains that the court did not in- 
clude the word "sincerely" in its description of the elements | 
of good faith. The evidence was clear and undisputed that 
the defendant doctors were each acting in the sincere belief 


that the administration of thorazine was proper treatment for. 


A a ee <select - 


the plaintiff. Even though the plaintiff's insistence on a 
particular word seemed inappropriate, the court inserted it 
in its final instructions to the jury when they asked for a 
repetition of the charge on good faith. The plaintiff was 
not prejudiced by the charge on this point. 

9. Plaintiff contends that the defense of good 
faith should have been permitted only for those defendants 
who actually introduced some evidence on the subject. Evi- 
dence, however, is not restricted to a particular defendant. 

The copious testimony concerning the general recognition of 
thorazine as proper treatment for schizophrenia was available’ 
in support of claimed good faith with respect to all defend- 
ants. The hospital records, which were among the exhibits 
that the jury requested within five minutes after they began | 
their deliberations, also contained comments on plaintiff's 


condition when she was admitted to Bellevue, which might have 


that she required treatment with thorazine. Moreover, 


supported a good faith belief b- any trained psvchiatrist | 


Dr. O'Neill testified that his examination of plaintiff's file 
showed no indication of malice or animus by any doctor. 

10. Plaintiff has combined Objection 10 with Objer- | 
tion 9. 

ll. Plaintiff complains that instructions on the 
good faith defense were not sufficiently "balanced." The 


court stated specifically (p. 11) that 


The burden is on each defendant to prove 
each element of his good faith defense by 
a preponderance of the evidence. 


circumstances under which the jury must rule against the de- 


| 
| 
Furthermore, the court properly instructed the jury on the | 
1 
f 


fendants as well as circumstances compelling a verdict against 
the plaintiff -(p. 123: 


[I]£ you find a defendant violated the con- 
stitutional rights and that there is no 
evidence from which you can say the defend- 
ant acted in good faith or failed to Carry 
the burden of good faith, then you should 
enter a verdict for the plaintiff against 
that defendant. If you find a defendant 
didn't violate plaintiff's constitutional 
rights or if she acted in good faith as I 
have defined [it,] then you should enter a 
verdict for that defendant. 


12. Plaintiff attacks the instructions about de- 
fendant Dromgoole as a supervisor. The court said (pp. 9-10) | 


that 


: [L]iability has to be founded on 
personal grounds. You can't hold one per- 
son liable for what somebody else did 
unless there was a failure of actual duty 
of supervision. 


24-25) 

You can't charge any of the defendants for 

any acts which were done by the other 

doctors unless those doctors were under the 

direct supervision of one of the defendants 

here. 

Under the facts concerning Dr. Dromgoole's action 
in the case, there is no substance to this objection. 


13. Plaintiff next criticizes the court's charac- 


terization of the evidence, particularly the statement that 
holding defendant Miller liable the basis of the evidence 
would constitute a “strict Standard."" This was certainly 
true, in the light of his never having received a complaint 
from anyone that Christian Scientists in any mental hospital 
objected to the administration of suitable drugs to improve 
their conditions. 

14. The "miscellaneous closing remarks" to which 


the plaintiff objects require no comment. 


15. Plaintiff also objects to statements by defense | 


counsel as incorrect or erroneous. The jury were instructed 


(pp. 2, 26) that their recollection of the evidence governed, | 
, whatever counsel or the court might say. No further comment 


" was required by the court. 


16. The plaintiff objects to the exclusion of evi- 
dence of a regulation adopted in 1975 concerning the adminis- 
tration of medication over religious objections. This did 
not contradict the statements in Dr. Kolb"s book that thora- 
zine was the preferred treatment for persons suffering from 


schizophrenia. In any event, under the "subsequent repairs" 


ee} Lk 


: 
| 
| 
| 


| 
! 
j 
| 
| 
| 
| 
H 
{ 
| 
i 


rule, Smyth v. Upjohn Co., F.2d (2d Cir. Dee. 2, suki 


the 1975 regulation was not admissible as bearing on the con- |! 


duct of the individual defendants in 1968. 


17. Plaintiff asserts that counsel should have been 


permitted to question Dr. Miller about the administrative 


i 


steps he took after the Court of Appeals decision in this 
case in 1971. Since the issue was the propriety of the de- 
fendants' actions in 1968, action in the 1970's was clearly ! 
irrelevant. | 
18. Finally, plaintiff objects that she should not | 
have been required to prove that her constitutional rights 
were violated. What the Court of Appeals held on the first 
appeal was that the complaint stated a cause of action. De- 


fendants' motion to dismiss the complaint was treated as a 


affidavits. However, the court's direction was that the 


district court “proceed to trial" - which clearly means that 


| 

| 

| 

; 

| 

motion for summary judgment because it was accompanied with | 
i 

| 

n 


Plaintiff must prove that in fact she did believe in Christia 
Science, that she objected on religious grounds to medication, 
and that particular defendants violated her rights, and de- 
fendants must have an Opportunity to prove that they were 


acting in good faith. 
Conclusion 


The complaint asks for a declaratory judgment and an/} 
injunction against further violation of plaintiff's constitu- | 
tional rights, and for damages. She has obtained a clear 
declaration of the law from the Court of Appeals. Her claim 
for damages against the doctors was less well founded on the 
facts than the legal point which she Presented. Nothing 


would be gained by Prolonging this litigation. 


It is ORDERED that plaintiff's motion be granted to 
the extent of setting aside the verdict in favor of defend- 
ants Dusan Kosovic and Sandra Grant, and denied in all other 
respects; that the Clerk of Court enter judgment in favor of 


plaintiff against defendant Dusan Kosovic in the sum of 


$500.00 and in favor of plaintiff against defendant Sandra 


Grant in the sum of $300.00, with costs against each of them 
in respect of the issue of damages; and that the Clerk of 
Court enter judgment for the other defendants in accordance 


with the jury verdict. 
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The plaintiff moves for an order granting her, inter 
ila, a new trial. pursuant to Rule 59a) of the Federal Rules 


ivil Procedure. 


Tee eens © Cae ea nee = ae engenew. oe 


This long-lived case is presently on appeal to the 


base 
Court of Appeals for the Second Circuit trom the denial of 
plaintiff's previous motion for a new trial. The notice of 
appeal was’filed on January 3, 1976, and an order to proceed 
in forma pauperis on the appeal was entered on February 19, 


1976." Since that time the plaintiff has been unable to obtain’ 


| 
a complete set of transcripts. The unavailability of trans- 


! 
' 
cripts for portions of the trial is the basis of the instant | 


motion. 


Briefly stated, this action was brought pursuant to 


Scientist, who, after involuntary hospitalization, was admini- 


| 
| 42 U.S.C. §1983 by a follower of Mary Baker Eddy, Christian | 
3 | 


, Stered medication despite her religious objections. The defend- 


ants are the Directors of Bellevue and Central Istip Hospitals: 


3] 


SO in 


the Commissioner of Mental Hygiene of the State of New York, 


1 


& 


and staff doctors of Bellevue and Central Islip. The origin 


complaint was dismissed for failure to state a claim upon whic 


relief could be granted. Winters v. Miller, 306 F. Supp. 1156: 
(E.D.N.Y. 1969). That decision was reversed with the Weinert 
that the case be remanded and set for trial on the merits. 
Winters v. Miller, 446 F.2d 65 (2d Cir. 1971), cert. denied, | 
606° U.5. 985, 92 .8.0e. 450 (2971). Following lengthy pretrial: 
see Winters v. Travia, 495 F.2d 839 (2d Cir. 1974) 
and Winters v. Miller, 517 F.2d 1337 (Za Cir. 1975), the case 


went to trial before the late Judge Orriv G. Judd. The trial, 


held on July 23-31. 1975, resulted in jury verdicts 


of 


all defendants: On Decenhet 16, 1975, Judge Judd 
post trial motions to set aside 
trial. 

By July 19, 1976, after some delays by the court 
reporters' office and three rescheduling orders from the 
Court of Appeals, the plaintiff was in possession of the 
transcripts of the trial testimony. The transcripts of the 


voir dire and pretrial bench conferences were promised 
dS Tat 


for August, then for September, and then November. In 


i 
1 
+ 
t 


ber 1976, the plaintiff was informed by Joseph Barbella, the 
Chief Court Reporter, and Emanuel Karr, also of the court 
reporters’ office, that the general policy was not to record 


pretrial proceedings in civil cases. 


The threshold question is whether, subsequent to the 
{ 
filing of a notice of appeal, a district court has the power 
to consider a motion for a new trial. The filing of a timely | 
notice of appeal divests istrict court of authority to 
proceed further with the case, except, inter alia, in aid of 
of the appeal or to correct derical 
States, 392 F.2d 1968) ; Lloyd v. Lawrence, 
wee. 1973); 9 Moore's Federal Practice 


In Herring v. Kennedv-Herrinz Hardwara 
aS et eee RES 


ee Se 


Cou, 261) Fi ad vos (6th Cit. 1956)! the Sisk Circuit devised 
a procedure for dealing with motions for new trials based on 
the appellant's inability to obtain a stenographic transcript, 
when such motions are made after filing a notice of appeal: 


The authority to grant a new trial under Rule 59 (a) 
or to relieva Party from a final judgment under Rule 
60(b), Rules of Civil Proced rests with the District ; 
Court, not the C - + -Kippellant's motion 
i judgment under 


t be prepared | 
will fairly 
w the j 


"Id. at 203-04, eitiag Sith Poltin, G0 tis, aud too: 198. 


194 F.2d 349 (D.c. Cir. LOSZ)’. Accord, First Nat'l Bank of 
Salem, Ohio v. Hirsen, 535 F, 2¢ 343, 345-46 (6th Cir. L976) : 
Hydramotive Mfg. Corp. MSEC) 355 F.20°179,. 182 teen ci. 
L966) . ‘ 

In this circuit, a Similar procedure was adopted in 
Rvan v. United States Lines Co., 303° F.2d 430, 433-34 (2d Cir. 


1962). See Harper Bros. Vv. Klaw. 279 F. 894, 895 (28 cir. 


L927) (pre-Federal Rules); 
242, 246 n. (3; Diy. 1971) 


(2d Cir. L972y: 9 Moore's Fedaral Practice £203.11, at 


a6 


& 10 (1974 and 1976 Supp). Thus, we have jurisdiction 
the motion Outright or to certify to the Court of Appeals that 
the record is inadequate for review and therefore 4 new trial 


will be ordered, 


Inadequacy of the Record 


, 


The unavailable transcripts affect Only three of the 


} 
claimed errors on the appeal from the denial of the first 


motion for a new trial. First, the plaintiff argues that the 


court erred in refusing to ask certain questions of Prospective 


‘ ! 
, jurors. This claim, however, hardly depends on a transcription 


Of the voir dire Since the unasked questions are available to; 
aes : 


the plaintiff. Second, the plaintiff challenges a ruling of 


| 
| 


the trial court in Placing the bucden of proof on the plain- 
tiff. Again, this Claim involves a legal issue that can be 
resolved without a record of the pretrial Proceedings. Finally, 
the plaintiff argues on the peal that the trial judge "dis- 
Played a general prejudice, hostility and antagonism toward 

the plaintiff . . . leaving the jury with the ~.Stinet im- 
pression that the Court considered Plaintiff's case to be weak 
Oe Irivelous" gine a anscript of the trial itself is 
available, the Plaintiff has ; complete record of the trial 
judze's demeanor in front of-the ju y. We take judicial notice 


"Ta 


of the late Judge Judd's reputation for fairness, 
and objectivity in the conduct of a trial. 

In sum, in this case the inability "to obtain a steno- 
graphic transcript of the evidence is not, standing alone, suf- 


. 


ficient to set aside a judgment and grant a new tyviai;" 


Herring v. Kennedy-Herring Hardware Co. , Supra at 203. The 
motion for a new trial is denied, and it is 


SO ORDERED. 
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In the alternative, the plaintiff, joined by the defend- 
ants, requests an irvestigation of the handling of the 
record by the court reporters' office. Further investi- 
gation of the regrettable delay in the preparation of 

the transcripts would be fruitless. Much, if not all 

of the problems, are traceable to a Mr. Ira Rubinstein, 
who has since left the court reporters’ office. Mr. 
Rubinstein, time and again, demonstrated irresponsibility | 
and carelessness in the performance of his duties. The 
present situation is one more example. As to the absence , 
of transcripts for the voir dire and pretrial bench con- 
ferences, I can confirm that, except in special circum- 
Stances, these Proceedings are not recorded by the re- 
porters, 


! 
| 
| 
| 
; 
| 


Wood=direct 
MR. KANTOR: Wot at 
MR. WEILER: No. 
THE COURT: Suppose vou have the witness 
Simply testify as to what he learned from the 
record. 


MR. ENNIS: Your lionor, may I Ciscuss this 


point a little more, either before tne jury or at 


the bench? 

THE COURT: Just ask questions as to what he 
knows from the record? 

HR. ENNIS: I can and I will, I also wish 
to ask questions based on his reading of the 
deposition, 

THE COURT: You will have to call him after 
the plaintifé testifies, 

HR. ENNIS: Could we approach the bench on 
this, your Honor? 

THE COURT: All right, 

(The following occurred at the side bar.) 

NR. ENNIS: I'm Sorry, your Honor, I don't 
mean to be dragying things. It is my understanding 
that the new Pederal Ruler of Evidence, that an 
expert may testify as ty QlS reasons and rely on 


Sonething even if is tucse docunents are not adnissibl 


that. 


iS reasonable to - 4? Of, Chis thing, 


experts is, 


Peer rs, 
Poy Sle rae Peneer) 


litigation 


2e0ple in his 
profession to use é = these documents cannot 
be admitted inty 


THE COURT: L: Cifferent Situation. It 


is for your own convenience that you're putting him 


ahead of the plaintiff ane you can’t put hin on 
and aSk hin abourc the Plaintise*s testimony << 

MR. ENN i not trying to be difficult, 
But the problen here as everyone movs is that the 
plaintiff has beer Cueseribed we've had 


a difficult tine to yat » ie ve have persuaded 


REE to come here inte toroere Or londaye. Bu 


Wood=direct 72 
not even sure of that, She is afraid to leave her 
tToome. This doctor is leaving on his vacation 
tomorrow. Can we do it Subject to connection and 
then maybe we can Strike it, 

THE COURT: As long as you don't ask about 
the plaintiff's statements, 

MR. ENNIS: I have to refer to this deposition 
I'd be happy to leave it -- 

THE COURT: Not necessarily, 

MR. KESSLER: There are two or three other 
psychologists in this case and they will be witnesses 


and they are not on vacation next week, 


MR. ENNIS: This is our najor witness, your 


tionor. 

MR. WEILER: We're not offering it. 

THE COURT: IiAs he talked to her? 

MR. ENNIS: No, 

MR. WEILER: He read the hospitsl record in 
order to inform himself of this case just as you 
would read a text book on Ps8sychiatry. This one document 
this man is being examined on is not offered for 
proof, it's offered Oaly fer examination to get a 
more full picture which he based his Opinion and 


Statements -- 


MR. ENN I understand the problen. 

MR. RANTOR: In light of counsel's 5 
in the US Court of Appeals, Seccnd Circuit, 
this is not the issue that she S20uld << 

MR. ENNIS: I's not cvoing to ask questions 
about that. 

THE COURT: RuUstrizcted to che hospital record, 

BR. ENNIS: May I take exception to that rule, 
your Honor. because it's goiny to make it very 


difficult for us to proceed, 


(Following occurred in open court.) 
EXAMINATION 4 


ENNIS: 


Q Dr. wood, are you able to ascertain from the 


hospital records whether plaintiff was given drugs over her 


religious objection? 
A Yes, 
MR. KANTOR: Objection. 
TRE COURT: Overruled, 
I don't believe I hear the answer? 
A Yes. 
Q Doctor, wiat is the standard method of 


administering druys in a mental hospital? 
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Wood=direct 93 

MR. ENNIS: Your Honor, may I be clear on ona 
thing. If we are Waiting for the plaintiff, it will 
be her opinion of what the Christian Science religion | 
is and it would not necessarily be Christian Sciences. | 
Those are two different questions. Is that my under=- 
Standing <-- 

THE COURT: Well, we will hear her testimony. 

MR. KANTOR: If your Honor please, I apologize 
for interrupting counsel, fr think the question befor 
the Court is what is Christian Science, Not someone’ 


opinion of it. As your Honor said there are many 


degrees as there are degrees in any religion and 


there is no approach to it fron <= 
MR. ENNIS: Let me ask this question then, 
Q Doctor, is there any evidence in either of 
the hospital records that anyone on the staff of either 
of the hospitals ever doubted that the plaintiff was in fact 
a follower of Christian Science «= 
MR. KANTOR: Objection, 
THE COURT: No, he can answer that, 
THE WITNESS: No, 
Q Is there any evidence that anyone on the staff 
cf these hospitals attanpt <o make inguiry into that 
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Objection, your Honor, 
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Well I think the case 


Let him answer that with that restriction, 


Would you repeat that question? 
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THE COURT: have to abide by what the Court 


reported was done. 


MR. WEISS: 721 to the temporary clain 


ans y 


your Honor, 


not the claim subsequent to Central Islip 


WEILER: May 
to a ruling at a later time? 


THE COURT: Yes I will receive it subject to 


urning to the non-physical aspects, could 
this Court as to how you reacted to the -- first, 
to the first injection at Bellsvue; what you felt about that 
as far as from the physical reaction? 
MR. WEILER: I believe this is already covered. 
THE COURT: Yes. You moved from Bellevue to 
Central Islip. Are you going back to Bellevue? 
MR. WEISS: Yes, for the psychological. 
Well, it had a devastating psychological affect |-- 
MR. WEILER: Objection. 
THE COURT: I will allow it. 
Describe it. 


It caused me to go into a state of depression 


from which I have not recovered as yet. 


Strike the last remark and the jury 


Winters-direct 
wili disregard it. 


Just answer the questions, please. 


Can you go into more detail? 
A It was such a shock and bewildering experience +- 
I didn't know why it happened and why I was being forcibly 
treated and medicated and examined and probed against my 
will -- 
Q And at Central Islip -- 


(Continuing) -- I know I had heard about such 


THE COURT: Please. You are a witness and your 


purpose here is to answer questions limited to the 

questions so we can be sure what relates to your 

case. Don't launch into a discussion on anything more 

than you are asked. 

Q At Central Islip do you recall how you felt in 
addition to your physical feelings? 

A Yes. I was extremely unhappy. 

Q in what way? 

A To be incarcerated like that and kept a prisone 
not even allowed to attend Christian Science services which 


are On the premises. 


| 
24 Q \ direct your attention to how you felt 


e inj i ntral Islip? 
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MR. WEISS: I i brumgocole? 
MR. KANTOR: Stand lease, Dr. Drumgocle. 


you testifying 


A She looks similar. 
Q Now, I asked when you first became interested 


in Christian Science beliaf Could vou tell this Court when 


you first began to rely on Chris 12: beliefs? 


THE COURT: Overruled. 


Completely? 


Q Yes. 

A I began to completely rely on Christian Science 
Probably about 15 years ago. 

Q That wouid be say -- 

A 19659. 


Q 1960? 


Q : nat you have identified Or. Drumgacle 


’ 


do you er you hac any discussions with her about 


of medication upon you? 


CROSS -EXAMINATION 


BY MR. WEILER: 


Q Do you remember 
A well, £ 

recall your name, 
Q My name 

works for the City of 


A 


nat was the first time you and I had 


second time? 
A 
Q Now, I believe that you nad told us a few 
minutes ago that you didn't know why you were at Bellevue 
Hospital when you got there on the afternoon or evening of 
May 2, 1963. Did you tel) us that a few moments ago? 
A Would you reohrase that or state it again? 


When you were answering Mr. Weiss' question -- 


Q Continuing) -- and ; said that vou got to 


Believue 


10 


11 


13 


17 


19 


Be A Tt was in the late aiternoon. 
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Q The late afternoon. Thanx you, --, You-didn?t 


know why you were there? 


A I don’t know why I was there and I don't know 


why £ was in Central Islip either. 


I was railroaded — 
MR. KANTOR: Objection and move to strike the 


last part. 


THE COURT: Yes, it is not really responsive. 


The jury will disregard the last part of the state- 


men. 


Q Before you were at Bellevue Hospital on that 


late afternoon, do you know whe 


Te you were previously that 


Gay? 


A Yes. 


Q Tell us where you were. 


A 


i was in the King Edward Hotel in Manhattan, 


West 44th Street. 


Q 


And can you tell us, as best you can recall it 


wo we 2 


what happened that afternoon before you got to Bellevue 


Hospital? 


A Yes, I can. 


The management, which had changed hands while I was 


there only a few short weeks 


en 


, told me that I could not occupy 


that room was recommendad by, at that time 


tne Department of Welfare and it was 


I was told I could not occupy that room and tnat I 
nad £9 gO up to a hisher floor and I wasn't allowed to look 
2 tae reom previous to being transferred. 

< called my investigator and he was most unsympathetic 
and ne told me I had to go along with the management and do 
what tney told me. 

i refused. I said, "You approved this room and this 
is why I want to stay." But, he sided with the management. 

2) So that I gather that you were a tenant of the 
managvenment <= 

A I was a tenant of the hotel, not the manage- 
ment. The management, when I first came there, was a kindly 
gentienan and he was forced out by someone else who took 
Over =he management. 

Q I gather then that some room clerk at the 
Hotei Xing Edward and vou, had a disagreement. 


A That's not true, sir. I didn't argue with 


any room clerk. It was the woman manager who called me on 


the phone. 
Now, the lady manager at the Hotel King Edward 


and you had a disagreement? 


She said i had to move out of that roon and 
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move to an upper floor. ln other words, take anything 


was given to me wnetner I lized it or not. I nad no 


in the matter althoug: that reoa nad been chosen anc 
Q 1 Ae. you 24 nad this disagreement 
as to the accommodations : lady manager of tne jAotel 
King Edward, ; at tii vou were receiving an allotient of 
money and paying rent darectiy te. the 
A Correct 
to this line of ‘juestion- 
@ 
think this may have a 


which you »rought out 


the hotel nad some words 


2 


I don't know how she looked. 
oke On the phone. 


phone, had a disagree 


nad to move and sre sai 


\ efused i nad my own i ev to pay tre rent 
they refused tc accept 

dcor was smasi:ied down anu 

while I wasn't 

The reason this hanpenex j " say this in 
any self~pitying way -- « r, friendless 
and alcne. 

Q 
at the hotel? 

A abou. a: menth, 

Q 3 e tet you were at the Hotel Piesrepon 
in Brooklyn? 

A Yes. And, by the wav, Pierrepat Hotel was 
purchased by Cathclic charities -- 

Very interesting to us who live in 

Brooklyn but it does not relate to this case. 

Q In March, two months before May, was there a 
time when Dr. Reich visited you at the Hotel Pierrepont? 

A Yes. I made a very stupid mistake. I was 
told I had to have medical approval to have wy own bathing 
facilities. So, to choose a lesser of two evils, 


a psychiatrist inscead of a medical doctor, th 


1 
tame A 


psychiatrist would have some understanding of my problem an: 


Nd ae od 


% Me up and say, “This woman needs her own bathing 


enue anh ner is 
sO aba et 
eet: 
SAUER SR: acs PN Si AE RN ON NN EOC i 
peepee 
ees Seger a empenreciarees, 
eres 
eR Sm A 
a ope a ae Som RN ME 
tear 
ee a 


faciliti. 


» 


my mind and don't 


W29 Came with a; investigator and the investigator 


we will leave anu I will have you 


those circumstances, 


Q Was this the first 


you nad ever seen a 
Psychiatrist? 


A As far as I can remember, yes, 


Q Now, can I oring back to your mind Please, the 


year cof 1955 -- 


Oh, I know «hat you are referring to. 


To Kings County Hospital? 
Oh, yes. 


Tell the jury about that in your own words, 


Well, first, that Was 1955, I believe. 


Yes, tell us asout that, 


A social wortar at St. Johns Hospital on 


Street and an Enisconp: Of a church on 


Street wanted me 


Gecided that r cugnhe | 


be committe, 
in Brooklyn anid 
commit me and thev 
Wrons Hts woman 
but 


that’ 


a) 


Welfare investiqa-or 


En oe 


me to live so he dunred 7: 


the doctor refuse? and 
me to a home for woran on 
there for one ridht are 
I resided. 
Q 
occasions your r27 
good? 
A Men e Xinys County 


seemed to be compassionate 


commitmens= 
is relav: 


the cow: 


County Hospital, 
and he sent 

-ace and I stayed 
where 


the hotel 


that on both those 


svchiatrist was very 


psychiatrist 


Now, when you said this morninc that you didn't 


know why you were at Bellevue Ho oital —= 
know why I was there" <= do you remember saying that this 
morning? 

A Yes. I don't know why I was in @ither place, 


It was forced imprisonment. 


(Continued on next saga) 


i Winters-cross/Jeilar 
CROSS-EXAMINATION 
BY MR. WEILER CONTINUING: 
a) Did you know why you left the Kina Edward Hotel 
MR. ENNIS: Objection. We return again to the 
circumstances of the commitment. 
THE COURT: No. This is her state of mind at 
the time she was at Pellewie. 
Q Did you know that? 
A What, sir? I don't know what you asked. 


Did you know under what circumstances that you 


A No. I don't know why I was pulled out of my 
room. My door was smashed down and I was pulled out of my 
room and taken to Bellevue, I really don't know why unless 
that’s a common practice if one is without money and without 
friends and alone and then, that probably happened to a great 
many people. It certainly happened to me. 

Q So, you don"t know what happened? 

A No. I don’t know. TI didn't know that if a 
person objected to giving up his room that he was taken to 


the psychiatric ward of any hospital, I never knew that. 


0 Do you know vou just raised your voice to me? 


A I certainly know. I am very anqdry, very unset 


about it. 


Winters-cross/Weiler 
Q Did vou inform people at Bellevue Hospital 
that you had been writing letters to the Mayor, for examnla? 
A Yes. I thought that I had the right as any 
American to petition any politician in office at any time, 
any where. 
I tried to bring it to the attention of 
Mayor Lindsay and he had an office for that purpose, where 
a citizen could complain and request things. 
I didn't write anv letters, sir. I telephoned, 
Yes, let*s change that. I did not write any letters. 
Q Did you inform the doctor that you had had a 
dispute with the room clerk at the hotel? 
A What room clerk in what hotel? 


Q Call it the manager? 


A I didn't have a dispute. I never Saw the woman 


She said she was a manager and called me on the phone. She 
could have been anybody. 

Q Did you inform the doctor of any of these 
things? 

A What sir? I didn’t understand that. 

Q Did you inform the doctor when you got there, 
let's say 6:00 o*clock, 6:39 or whatever tine it was, early 
that evaning, did you inform the doctor of the circumstances 


of what had hanpened at the King Edward Hotel? 


yet there is 


indicates in forcing 


Winters, f€.Scate was in anv way protectin; 


the 3 f society or even any third party. 
im. fact the } vue authorities found possible harm 


one of 


and in this case the 
retain her in the hospital, but rather only that her 
first anendment rights were violated as a result 
of comoulsory medi-ine -=- the way I read that, the 
Court wa3 saying that the person is dangerous, and 
in the hospital the right to refuse treatment is not 
the right -- 

Mk. BANTOR: No defendant has so claimed. So 
I think that instruction would be misleading and 


dicial and does attack the opinion of the Second | 


THE COURT: For the doctor to have done less 
than a violation of obligation to the people of the 
State to seck a cure for the mentally ill patient, 
so that there'll be no longer dangerous or disruptive 
te thes r the public and so that they will 

amental institution -- 


That decision was reversed. 


ond Cireuss 
COURT s 
ENHIS:. 2 jally e have S objection ts 
Dropesed Sy tne defendants. Final cause 
Unless necessary to prevent 
I don't know ho: bah PSe from your 
7H% DUR: Weil, i that much 
I think I'll leave it our. 
HR. KAL You're going to leave it 
Honor. 


THE COURT. a 3 41, 43 -- 


Ii. KESSLER: # our’ I would object 


also in that it says it involves a charge to the jury 


that the Court of Aposals has made certain rulings. 
I think that though that maybe accurate, it involves 
giving a more significant weight than is necessary. 
Your Honor can charge on what the law is and without 
maxing reference to the Court of Appeais, 


tk 4 
THE COURT: <I am going to read vour 15 instead! 


Plaintiff's 42. { am not going to in 


have 


"Answer: 


aware of considerable inconsisten 


° ? ir, M4 : nave you issued regulations 
governing the 


A 


Wiave you ever issue: sgulations governing 


a@ligious grounds? 


Cc ? , e's i y is Lt not, that in 


1966 and even before s norok atients objecting 


to treatment or on any grounds was a common proslem in the 
Department? 
a difficult problem 
concerned 


untarily hos 


that you appoirted a task force to look into the proslem 
of patients who objected to medication or any otner forms 
of treatment? 

Wall, actually we had done many things that 
were concerned with the examination and protection of rights 
of patients and really exploring how the most fully be 
recognized. As you know, the mental hygiene law was that 
~~ beginning in 1964 or just before, in the Process of a 
m.jor recodification and among the major concerns of that 
were the issues of rights of patients and how best they 
might he protected, and I ner: nally would consider the 
2stablishment at ahout that time of the Yental Health 
Information Service as an arn of the Court present in every 
hospital to represent patients, to recognize problems that 
they had and try to speak out to help everyone synthesize 
patients rights, recognition of that preoccupation and value 
which we attach to that, and as you asked in your question; 
yes, tier? have been task torces appointed to look at the 
issues of a patient's ricnts including the problem, the 
aiftficult problem : the involuntary patient who chcece 


not to be 2. in some particular way. 


that preoccupation, as you put it, were 


was under -vav in 


yes, 


w 
d 
4 
ry 
4 
re 
D 
2 


r, is it fair to say that involuntary 


= a vulnerable class of neople 


.e 


MR. KANTOR: MW Fection, 


6 THE COURT: Overruled, = a2 


on't know what it 


can answer it, 


cana answer your cuestion, be- 


Sure wnat it means aither. In general 
10 = terms if by vulnerable vou maan that they are not in a good 


1] position to represent their oun interest, I would say in ; 
12 general that that is one of the aspects of involuntary | 

13 hospitalization, They are aiso protected as well as vulnerable, 
14 SO we speak of them purely as vulnerable, I don't think 

15 ft Captures the flaver of ! 


their predicament, 


G Dr. Miller, 


Zo vou think that Patients shoulda 


17 have the right to Participate in Planning their treatment 


18‘ programs even involuntary vatients? 


; 
sr 
A ES. 


g Ana that 


ct 


hey should -- psychiatrists chould 


2} consult with chem about wh 


at treatment should be Prescribed 


for then? 


to ohiacs 


te 


fact for Ir, Kantor, this memoranda 
waich shows tha: as to the opinion of the Second 


Circuit Department Counsel Mr. Ford recommended 


THE COURT: Mark it for identification, 
MR. ENNIS: Can I Say why we think it is, 
Essentially the Cefendant's posture in this case will 
be that they didn't know about any specific problems 
in 1968,if they had known about it they would have taken 
appropriate steos, “We wish to show once this defendant 
knew he stili dig nothing, showing in our ovinion, 
complete indifferance to the rights of vatients on 
this particular question, 
THE COURT: All ria ‘ix. Kantor, 

First of all, the question of 
whether or not Commissioner Miller was indifferent or 
otherwise, the rivht of patients is not in issue in 


this lawsuit, what is in issue in this lawsuit is 


whether or not this Dlaintiff's rights were violated, 


whether or not s} Suffered injury and whether or not 
there was any de‘fanse, iow, Lf plaintiff is going to 
Claim that by Failing to issue regulations, somehow 

tas doctor violated this patient's rights in 1963, and 


Would tend to vionlat. tais patient's rights in 1971 
. : | 


going to gat into post- 


1953 regulations, for identification, 


(Whereunor, 


Seen this memorandum? 


CROSS-EXAMINATION 
KESSLER: 
C Dr. Miller, you were asked on direct examination 
whether you were aware of a 1971 opinion which established 
is that correct? 

i @gon't recall it. 

You were asked when was the first time you 
became aware of the fact that there was a right of a patient 
to object to medical treatment on relicious grounds in a 
mental hospital? 

A Something lire that. 

And your answer was in 1971? 

Or thereabouts. 

Were you party in this case at that time? 

i think so, 


Were you aware of the decision of the District 


1969 in this 


complaint was dismissed 


upon the Judge's findi such right? 


- 


t don't rememner when I was aware that there had 


4 


been a '69 decision, was ultimately aware of that. 


19 
hospitals was with rakinc 2 sassible tn traat and to try to 
h when someone was a patient in a 
hospital, and involuntary catient, or any otier oatient, that 
treatment be availabie; a a Eb think 3 fair to say for most 
psychiatrists tneir stress was on trying to make treatment 
available. 
©; And one of th sf treatment that was 
generally accepted at. (12°. time was hemotherary? 
A For certain ‘linesses, yese 
MP. KRSSLER: I have no further : 
THE SIRT ¢ ir. Kantor. 
CROSS-EXEMINATION 
BY MR. KANTOR: 
e; Doctor, you testified you becane Commissioner 
Mew York State Deparcment of Mantal Hygiene in 1965? 
A Yese 


Q Between the time you became Commissioner of 


Mental Hygiene ard May, June and July of 1968, did you have 


any meetings with raligious officers or priests, rabbis, 


ministers concerning patients in mental hospitals? 


A Thera is a Cnaaplain’s Rssociation and I met with 


them from time to time, an. representative in my office would 


meet with then on 


thoge meetings. 
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Blankfeld - cross/Ennis 
~ must have, yes, 
Medical treatment woule include medication? 


Ves 


:@) Sc you were aware at that time that the Patient 
did not want medication on religious grounds? 

B Can I comment on that? 1 WAS Aware that the 
patient did not want medication, and at she was refusing 
medication on religious grourds. 7 t know that I would 
necessarily draw the conclusion th was all or that was 
the only reason she was refusing medication. as a matter of 
fact, I had mv own thoughts why she was refusing megication 
which had to do with the fact that she didn't think she was 
mentally ill. 

Q But at least one of the expressed reasons 
that she thought it woulda violate her religious helie €? 

A Yes. 

Q Was that the first time that any patient had 
ever objected to medication on religious grounds in your 
experience? 

A That's the only time. 

Q SO Le was an unusual even for a patient? 

A Yes. 

Q You were a resident, you were not yet qualified 


aS a psychiatrist? 


Corta would have 
yesterday, for reassas beyond his control, he was 


to come from oO: Cf QO Nev xr} ere 


© 
Hovever, whac ; ar we Know that in 
1358 he was a supervisor of psychiatry in the Mental 
Hygiene Services. We know that he made two entries 


Ne performed a physical, 


You will see evidence ia the chart that in the 


he perform that, no. Did he perform any of the 


{ 
hospital record of the psychologist examination, did | 
v] 


slood tests, now. Take a look at the nurses! notes. 
You will see no reference to nim in the nurses! notes, 
Take k : history of the patient. The 
batient on her first admission, it was 
you will see a note on 
oy DOr. Jordan. 


that ara cated May 14th, May 29t 


tine, 


said ‘luring his sur it] 2482 wea did not wan to 


-1ie to the reference 


wished he 
if he had 
Gidn't 
We ask the Court 
to disregard these kinds 
HR. KANTOR: 


remarks I said do noc know what ne would have testified 
} 


{ 


' 
to and w: Bs as to what he would testify 
‘ 


CO6« 


ou wished he were 


MR. KANVOR: I certainly wis 
Bring in the 


(Jury enters box,) 


HR. KESSLER Good morning, 
gentlemen, ‘This is the last occesion that "21 
have to address YOu in this case, 4OWw, wien I an 
finally done and when 
done with their 
able to talk to yOu about iS view o£ the case, Be-~ 
cause of procedures of © cour=rson, I will not pe 
allcawed to Tespond to what he has to say. Of course 
I do not know what wd Say, but I hope that 
after he is finished that you will consiaer what I 
have suggested to You and that x 
very carefully in the light of the evidence in the 
case and what has been proved, particularly as to 


Dr. Blankfeld. LE_cause he is the only Party in this 


action that I an concarned id ne is the only 


party I represent -- I'm gure tir. Ennis, an excellent 


lawyer, he wiil Give you a powerful ana enotional 
Statement as to the rights involved in this case, 
I ask you to think of what he says, but think of the 
evidence and what the evidence has proven, 

I think that w ud nat, I submit to vo: 
taat you will fing Has br. Dlankleld has proven 


you conclusivaly tha: iS not liable. 


Sumaations-Kessler 
Dr. Blankfeld in particular are being sued here 
because he successfully treated Miss Winters for a 
mental illness. Successfully treated. She was 
improved when she was released, from a Sickness, that’ 
she had when she came to the hospital. I think you : 
will find from having seen ner, she has improved, 
still is ther2 any doubt when she came to the hospital 
on May 2nd, 1968, that she was seriously ill. I den't 
think there is the slightest doubt at all about that. 
Only three cut of twenty people who come to a mental | 
hospital, to the Emergency Room, get admitced. 


Pressure, if there is any pressure on the admitting 


doctor is not to admit people to the hospital, let 


them in. 


Also, I think it is very important in this case 


i 


that the plaintirf through her lawyers have not 


i 
| 


contested the legality and the propriety of her being! 


admitted to the hospital. They hadn't contested that, 
because it is not contestable. You cannot <= no one ) 
can be admitted to a-mental hospital unless they are 
seriously mentally ill. That is not an issue before 
you. That is admitted in chis case, 


Of course, you have other evidence on that. 


You have evidence of the letters of the doctor. 


Because three vears < years after 
this happened the Ig gt Pulled out under these 
doctors. For the firs: time the Court of Law, that 
had jurisdiction ovar th: 
first tine said the 
refuse treatnen= on Feligi 
by the way say all 
Will tell you what che law i: 2£ thac ruling didn't 


come for three years la~er SO now they are here 


before you, Something li getting a speeding 


ticket a week after YO1 were driving and find out 
Hey, they changed the speed linit on ma. That's 
why the case is here 

Fortunately, howa 
of the First Amenad-ent and 
onterpretation of the Pirst Amendment which always 
existed, just as it did for 290 years. It didn't 
quite exist in quite the form that it is now in 
the reinterpretation of the very fundamental concept 
of justice, just as in the Situation of the speeding 
ticket. Dr. Blankfel4 cannot be found liable for 
having parforned 


13 a vary very similar concept, 


Surmation-veiler 
even Signeu on paper unti you 
isiip, where the Original of thea SO-callad commitmant 
order was received, 


NOW tuere are two things that I think that 


Suld neta th: te not in this case, Nuraber 


One, and this hes | ate -£ you remember on 
the very firsc Gay in the jury setectinn by the 
Court, at the same tine for example he said if 
there is a judonent it would be payable by the 
Gostor himself. i!e also Said, the legality and 
tne circumstances tha commitment are not before 
you. That is not bei challanged and remember that, 
ds the thing “hat Dr. Grant and Dr. Olins were 
acing. That is the comaitment they were talking 
about. 

So the circumstances there are not being 
cnallenged. Tne Clain, is there is any, would hay 
to be on surmise, on guesswork and conjacture and 
that would be if Dr. Oling had done Such and such 
and had gone hack and reviswed the file and the 

doctor aad he might have 


the decters and somethiag 


Sumnation-Ennis 

everything I have 
burden of proof. 
a preponderance or a majority of the evidence of 
these steps. I i:ave just gone thscugn it and at this 
point, however, when we come to good faith defense, 
the Court will instruct you that it is the defendant's 
burden of establishing a good faith 4 
on the defendant and not on the plaintiff, 

The defendants must establish their good 
faith by a majority of t! preponderance of evidence. | 
If they fail to do so, y have not established 


+2 


failed to 


carry her burden and did not « :tablish liability. 


That would mean if a defendant introduced no evidence 


whatsoever with respect to his or her good faith, 
then certainly the defendant has not carried that 
burden. If the defendant has introduced some evidenc 
of good faith, it's you job to weigh that evidence 
and determine whether it is convincing to you. 


| 
I think it is fair to say that we have received 


no evidence on this good faith point, from Dr. Kosovie 


and Grant. There has been no direct evidence on 


this point from Dr 


Sunmation-Ennis 

THE COURT: I will remind the jury that 
you can consider cross-examination as well as 
direct examination, I think Mr. Weiler's point is 
that the jury can infer Dr. Olins good faith fron 
the fact that was brought out through other 
witnesses, 

MR. I did not mean to Suggest the 
contrary. id there was no direct evidence on 
the point. You are obviously entitled to weigh 
everything you learned in the course of determining 
whether the particular defendant did or did not 


make any good faith ttemot. Let me discuss the 


evidence for a moment with respect to Dr. Blankfeld, | 
| 
Was this medication necessary in the circumstances 


of the case as they presented themselves to 

Dr. Blankfeld: pr, Blankfeld concede that since 
Ward M=-7 was a secured ward, perhaps it would have 
been sufficient to transfer her to that ward 
without medication. But that he thought it would 
be in her best interest or good for her to have 


the medication. 


Well, it is one thing to consider something 
in @ person's best intecest and it is a different 
thing te consider something actually necessary 


for that patient. I think you should weigh that 


relevant? 

MR. WEISS: It is as a matter of law that 
the argument on the facts were inappropriate 
argument -<- 

THE COURT: TI have heard you. 

MR. ENNIS: I would like the Court to 
instruct'the jury and this is something I should 


have brought up earlier, but it only came up 


during the voir dire, because -- the Court stated 


to the jury, the defense would ba paying for the 
damages themselves and therefore it wasn't == 
it isa feeling of sympathy toward the City and 
in fact, your Honor, I believe there should have 
been no comment on who would pay the City == 

THE COURT: Is it a matter of law that the 
defendants pay. 

MR. ENNIS: No. I don't think it is. Your > 
Honor, in fact, in this day and age, I believe it 
is fair to say that the State defendants will not 
pay. Dr. Miller is employed and I think it is 
paid by the State. The corrective instructions 
should say that there is no evidence whether the 
defendants <= 

THE COURT: As a matter of law they are 


liable. 


MR. ENNIS: They may not 


of their own pockets -- 


THE COURT: The sources 
to do. with Lf. 


use the good will with City and State 
Pe ot 


y 


MA. ENNIS: 2's one thing to say they are 
and I agree they are iiable and it's different to 
l eave the impression wit : jury that they are 
ret Oersonally liable. 34t it actually come 
out of their pockets and not being reimbursed: It 
23 not the case with some of these defendants 
and I believe it's somewhat misleading for the jury. 
I wouldjust ask the Court to say that there's no 
evidence and the jury is to draw no inferences 
that the defendants -- 

THE COURT: There is no evidence and there's 
going to be no evidence of reimbursement by anyone. 

The Court left the impression 

witnuthe jury they ‘vould not pay. They said the 
defendants would pay -- 


MR. WEILER: If you feel that wav, why did 


you continue with the jury selection, adopting the 


se 


language and sayviny the jury was satisfactory and 


leaving it as i* 17 TE that were true, whv 


y 


“wasr' there an objection made at tie time -- 


695 

MR. ENNIS: I conld not object while the 
jury was heing nicks it escaneat me until last 
night. 

DHE COURT: t LS a poink, as a matter of law, 
the defendant has naid the damages. That is under 
the collateral source rule. ‘fhere is no concern 
fr the jury if sonebody else makes good to thaec, 


Your Honor, a3 a matter of fact 


in Daly v. Hanchect: (phonetic) did not personally 


come from the defendant. That's the way it was done 


in practice -- 


decision i+ 
resume at 2:90 o'cloc. 


(Whereupon, the Cour ecessed for luncheon.) 


COU2T'S CHARGE 
The plaintife challenges that she was forced to 


take these medicines, even though she was never found 


to be mentally ill or incompetent by Judge or Jury and 
was not suicidal or homicidal and that it was not 
necessary to save her life or protect the public, 

In a case of an rdinary persen suffering from 
Physical ailments a hospital cr other authorities have 
no right to compel certain medication against a patient 
will and in doing so violated her constitutional rights 
unless it was necessary to prevent that person from 


Gying cr from being a danger to herself or others. 
ying 3 


And the law in New York is that a finding of a mental 


illness, even by a Judge and a Jury and commitment to 
a hospital doesn't brove that the patient is incompeten 
Ox unable to manace herself or her affairs, 

An appointment of a committee to manage property 
is something different. tt does not found to be in- 
comretent by a Judge or Jury as a constitutional risht 
and on religious grounds to refuse to take drugs that 
are not necessary to save that patient's life and 
the law provides that administering drugs to such a 
Datient would violate the patient's rights under the 
constitution, even if they weuld benefit the vatient 


or improve her mental condition, 


CCURT'S CHARGE 

The defendants have s defense of good faith whicn 
Iwill describe later. That relates primarily for 
their liability to damages. 

In order for the plaintiff to recover 

SO you can take the law to be if the 
was forced to take medication and if it violated her 
religious reliefs end you believe her constitutional 
rights were violated, then it is for vou to determine 


first whether one or more of the defendants sued in 


the case subjected or caused her to be subjected to a 


violation of her rights, and second whether they have 
a defense of good faith in this case. 

In order for the plaintiff to recover money 
damages she has to establish by a preponderance of the 
evidence first that cne or more of the defendants had 
some degree of personal responsibility for the violation 
of plaintiff's constitutional rights and second that 
those violations directly or approximately cavsed any 
physical or non-physical injury that she may have 
suffered. 

An approximate cause means the latter was a sub- 
stantial factor or had such effec: of producing an 
injury that a reasonable man would 


1cause of 


COURTS CHARGES 
Somebody else did unless thera was 
duty of SuDrervision. 
The defendants claim 
constitutional rights ¢ 


The conduct and the admission = 


the constitutional PigNC8. This is what i have called 


celense is a complete defense to 


liability. 


So if you shoula 


tne evidence that Zle@ Sa fan: Teagonaily 3 


* 
Cd 


en nee 


gced faith, that } 


| 


| 


omissions Gidgn't violate what she or he shouta have 


Sonereervnsnaaierenoner 


reasonably have known to be a claarly estebiished con. 


stitutional right, the: Should enter a verdict for 


————— 


that defendant, even if you find that the cefendants' 
actions or feilure to take actions die violate plain- 
tiff's constitutional rights, 

At any rate there hag bren a let written on thig 
subject. £ will read so mOre recent stateren:t 
in a case where a co2nl ttan school soshomeres had 
been expelled for apiki 


fidence. 
y 


3 tats 
i GCiscirline 


school board ren} not immune for 


Should have known the acts Aa tock wi 

his official x. msibility the 

constitutional rights o de: cted or if 
action with malice in to cause the 
rights or other injury 
rot to say the school menters 
charged with oredicting tie further course of 
Stutiona ieht & compensrztory award will be 


the school board member has acted 


impermissible motivation or with such disregard 


,, 


to the constitutional rights that his actions cannast 
reasonably be characterized as an act in geod faith. 
in a case relating to the state mental hospital, 
the Ceurt said for the purposes of this question, an 
official has no @uty to anticipate unforeseeable 
constitutional develosments. The burden is on each 
defendant to prove each element of this good faith 
the evidence. That 
fi doesn't have to anew that the 


will or in bas 


Flaintifet haa ast 


vleasant 


having any part 

Hospital in 

Claimed tha 

Stitutes maircrac 

heard a lot abovt whethe ‘ shouid not have 


been and how much ¢t: 2 rey af d other 


aruqs. That a9 a4 Searing Go90c fair! nd on damaged, 


constitutional rights that are 


the foreseeability. You've 
until 1971 no Court in this 
etate had ruled on the firs: 
exercize of relisiona, 


legally admitteé to a mental hospital had a constitu 


tasless have foreseen 
administration of after a protest on christia 
science grounds 


There 


satory damarzss3 


3>2ropriate. 

sho ld igssxe 
are authorized in 

~OF some extraordinary 
2rve a3 a warning not to engage in 

such conduct. Here the warning is pretty generally 
ion with the Court of Avveals 

in this case. You can a-ill consider whether sone 


warning to cthers with resnect to other aspects of 


- 


religious freedom is necessary. If you find from a 


preponderance of the evidence that the plaintiff is 
@ntitied te a verdict for some compensatory damaces 
ané that the injury to the plaintiff was done malicice 


copressively then in the erercize 


#rTe@ unanimous in vour choice to 


a se I ENB ES eas an eh AA SRO ac me a 
Ss mm ot inate 
siamaes TL a TT TT a aT LETT RT TT ASIA SESS ARR RSRR IRE mI + 
: f 
ER OES OTS 
so ENDER Le RR NR St bn 8 NN RE te HOES A A EC mag 7 7 
Y : 


» 
C 3 


Re 


COURT'S CIARGE 


mus. conaicer this i3 not a full Summary and you can 
take into consider2tion anything else you recal 
Tris ig a very unusual case. Sore iy 
Craw geome inferen-ss from what 
the centact 
Ceternine whether 

there are inferences 
Normally I would excect t! iff who is suing 
for thirty or nore *housgand dollars to he present to 
922 what was goings on. Miss Wiaters had no oblisation 
to do that and so her ~2sence doesn't Prevent your 
Giving a verdict fer whatever amount you think ashe 
is entitled to, 

DED. orld » whe still works for Central Islip 
is the only doctor «ho has been here most of the time, 

You can consider in both instances whether this 
indicates any indifference to the case. Whether it 

confidence or whether the Gocter is 

Simply relying on their expectations that the verdict 


will be decided on the merits ane that they might have 


eerste 


en ere tf 


hac a good case ar# they may mot. That is us to you, 


defendants, 


iastitution wit 


COURT'S CHARGE 
over a hundrest thousand 
fied, he never before ha 
where a Christian Scientist 
fused medication on 
had prescribed it. fe hh fasi @eguktions on other 


subjects and he has me re ib; y in planning 


| 
| 
| 
| 


department rcolicy. 

It would be immvosin:z strict sztundards to aay that 
Dr. Miller was at fault for not issuing a regulation 
to deal with the situation but Laintité said that 
the first amendment is so important that Dr. Millar 


should have thought ef it and I will let you decide 


that issue, 


“oc most of the defendants, their 
responsibility for only, for nie they did, if you 
find that Dr. Miller was respongible fer not issuing 
a regulation you may find that he is responsible for 
all the damases for all the 16 diaiiiins who had Leen 
ment toned. 

Dr. Blankfelc was in the emergency room when the 


plaintiff was brovcght in by the police as described in 
a state of asitatic anc on the recommendation of the 


Dedartmeat cl Welfare he recomumencted medication by 


injection. 


° 


COURT'S CHARGE 
tian Scientist ani that she objected to even a physica} 
e-exination, und he law set down by the Court of | 
Apoeals he snouldn’t | bably have done that but 


he says he did what he thought was in good faith for 


the plaintiff's se3c interest believing her to he 


| 
| 


mentally ill. The plaintiff points out that there was 
no firm diagnosis of mental illaess up to that time. 

I might mention the reference in summation that 
Mis3 Winters stated that when she was taken up to the 
ward and given the injection she thought she was being 
murdered. I struc th: 2 That should really not 
have been mentione’ in the summation. 

Dr. ta prescribed Len iencatubes medication 
and he may be ressonsible for what he might reasonably, 
foresee what would come from it but the adjectives 

*t belong in this case. 

It is for you to decide whether Dr. Blankfeld 
in the defense of good faith has been established guilty 
and if not, how much plaintiff suffered from the in- 
jection which he prescribed and whether his prescrip- 


tion cver her objection was a substantial cause to 


CourT'S CHARGE 

You have 2 risht to fix damases against them. 
They both prescribed medication during the week that 
the plaintiff was ac the Bellevue Hossitel. 

They have not put any defense in. 

You may treat them as being liable simply ba3ec 
upon the medical records and the testimony. 

Dr. O'Lins at Bellevue reviewed the file and 
signed the certificate that plaintiff should be trans- 
ferred to Ceatral Islip for care and treatment, even 
though he kuew or should have Known she was a Christian 
Scientist and chjecred to mecication. 

Plaintiff says that he should have done more. 
He should have made certain that no more medication wa 
given to plaintiff. Plaintiff says that he was res-~- 
ponsible for the medication that Dr. Grant gave on 
or about the same day. 

He didn't testify and you cannot infer anything 


because he did not testify. Whatever he said would 


have not added anything beneficial as to what is al- 


ready in the record, but you can*t guess he would have 
said something jJetrimental to himself. It is for you 
to determine the inferences. Ye talked with Dr. Grant 
but without any testimony it is not a fair inference, 


yot are jumping a gap where there is ao procf. It 


A? 
630 
} COURT'S CHARTS 


t. 2n the 


| 

3 case of each defendant if you in: conpengatory Gama~ | . 
4 |] ges aren't appropriate you can al3o0 consider if che | 
5 circumsatances Justifty punitive gamages and the smouncs| 
6 of such damages. | 
7 | The plaintiré cherged the defendants with th reel 
8 | ‘ hoping you would be indi #ferent tothe plaintifé's 
: constitutional rights. 2 don't think that is ee 
10 it is an interpretation of their argument. You 

1] Shculdn't be indifferent to Plaintiff's constitutional 
12 | rights, but you should consider alao the rights of 

13 the defendants and whether the plaintiff has shown a 

14 violation of constitutional rights. Whether the defen 
15 dants have shown a goose faith defense, if there was 

16 Such @ violation and just how much each particular de- 
17 fendant had te do with what took place, 

18 The plaintiff could have sued the City of New 

19 York for what happened at Bellevue, She could have 


20 Bued the State of New York for what happened, but she 


e 
2) couldn't sue ied of the federal agencies. Plaintifé 


a has a risht as to whom she ig going to sua and where 


Lo 


chat it will en-- 


phasize what I have said, you cannot hold 


One deftandant 


’ 


Awake 


CCURT’S CEARCE 6493 


the determinetion of corperncetory or punitive Samages 
or both as to any cefendant that you find liable 


It is a little hard to know just what 


t 

it 
Q: 
Q 
wv 
o 
G 
ee 


Sr. Covick ence Dr. Grant, I left the liability blank, 
but really you should fill in liability, foune for 

the plaintiff oa Dr. crant because if they Gia not put 
iA an answer anc hire an atcorney and come in -erson- 
ally they have in that Sense acmitted to the allega= 
tions of the complaint €xcept with respect io the 


emount of Cameces. 


If you hove eny cuestions the Marshalis are 

Sitting outcice the Jury room door, you can bring in 

a mete &énd v2 + iil get counsel and try to cet - res-~ 
ponse to the questions. When you reach a verdict the 
®oreman gives the Marshali ea mote saying you reached 

& verdict anc when you case in vou will be eskece to 
eancunce the verdict and if you find for either party 
the clerk will be zsked to pell the jurors to make sur 


that all 12 acree on whetever verdict it is. 


a 


cent Syne er Sethe camer ~ 
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the language in Wood versus Strickland, I think it 


is important. 1 don't think it was sufficient, I'm 


Sorry I forcsot about it. 
(Whereupon,the Court recessed.) 
(Whereupon,the Court resumed.) 

(Jury now present.) 

THE COURT: I have a request from the jury. 
They have a different understanding of good faith. 
I'll call them cut ana Clarify this. Get them out 
and I'll read what I said again and I'll put in the 
Sincerity too. 

Mark this as a court exhibit, please, 

THE CLERK: Jury note marked Court Exhibit 5. 

(Whereupon, the jury returned from their 
deliberations at 4:40 p.m.) 

THE COURT: Ladies and gentlemen, { have your 
note saying you have difficulty with the phrase 
"good faith" and you woula like clarification on the 
point. What I can do is read what I read before 
about it. 

The defendants claim if they violated 
plaintiff's constitutional rights, they did so 
unintentionally and acted in good faith with a 
reasonable belief that their actionsor failures to 


act didn't violate her constitutional rights. 


Serene meee nthe 
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BELLEVUE HOSPITAL CENTER 


i 6 2 68 PSYCHIATRIC 
PSYCHIATRIC DIVISION ADMITTING 
a _— eT WINTER MIRIAM 
” Patient's Address: 11-95-81 5/2/68 
b20 W. 44th St. NYC 
Tel. No. Ward No. Admitting Physician 
N7 Blankheed 
ATTENTION: (Record Allergies, Addictions, Seizures, Suicidal, Homicidal, 


other) 
Oe te tte URI 21 MAR OO eC ee HVE ONG US HAI Ue nOCNG dasa Car TE 


ee aan entation enemas thesis sess 


PSYCHIATRIC DIAGNOSES: ICDA CODE 
eee ees‘ ‘“‘“_‘(C(‘(C(ONCOICODA CODE 


CSR/par. type 320. 3 
PSYCHIATRIC CONDITION ON DISCHARGE: nine 


Improved ; Unimproved ; Not treated 
Died Autopsy: Yes ee Autopsy No. 


Prosector M.D: 


FINAL PSYCHIATRIC DISPOSITION: 
Home (Care of) 


Transfer to CISH (Hospital) Court Hearing: Yes No 


G has) Vol. Pr We Sf: , aeo & , Court Cert. , Conval. 
Dates; 
Other (Specify) 


Against Medical Advice Diseh. by Court 


CORRESPOND WITH: 
- Name NKNOWN Relations ip 3. Name Relations ip 
Address Tel. No. Address Tel. No. 
2. Name Relationshi PREVIOUS PSYCHIATRIC HOSPITAL 
Address Tel. No. 
etn ee Oe 


ADMISSIONS: (Dates) 
Bellevue 
Other 


ADMINISTRATIVE NOTES: (Disposition Planning, Court Status, Etc.) 


PMG/7/68 


STATE HOSPITAL DISTRICT 


HOW ARRIVED: ARRIVING DATE TIME 

Hosp. Amb. Other Specify: 5/2/68 

REFERRAL: Welf. ,self ,Family Name Last First 
Friend __,Police ,court 


Ge Other ,Specify _ ee WINTER MIRIAM 
REFERRING HOSPITAL: BIRTHDATE Mo. Day Year Age Cnart 
A POLYCLINIC 6 Ps 10 58 No. 


11-95-81 
PRIVATE M.D.: FATHER'S NAME MOTHER'S NAME 


ADDRESS TEL.NO. SOC.SEC.NO. MEDICAID NO. MEDICARE 
OTHER REFERRALS: HOSP. INSURANCE 


mt te eed 


HEALTH DISTRICT NO. PATIENT'S IDENTIFICATION 


VETERAN STATUS VETERAN CLAIM NO. 


PERSONAL DATA 


A 
BIRTHPLACE: U.S. Wx N 7PR 


LACE , ,OTHER ,OEK: F x 
RELIGION: Cath X ,Jewish ; MARITAL STATUS: 
Prot. , Other ae SX ,M ,Date W ,Date 
Living Cnildren: No. A ep. ,Date D ,Date 


EDUCATION: [. RESIDES WITH 


OCCUPATION: (Kind of Work 


Date last employed 
OUT OF STATE RESIDENT: Citizen U.S.: Yes No. 
STATE HOSPITAL OTA SUS SOE ves Noe 


STATE HOSPITAL STATUS: 
ALCOHOL AND/OR DRUG 
EPENDENCY 
SUICIDAL ON ADMISSION CODE SELF-INJURY INGESTION VERBAL THREAT 


YES NO METHOD: METHOD: 
MEDICAL DIAGNOSES ON DISCHARGE ICDA CODE 
eae sion are emcee een ne 
ee Enron paren ieacenareapaacmeatc ee 


MEDICAL CONDITION ON DISCHARGE: IMPROVED » UNIMPROVED NOT TREATED 
SURGICAL DIAGNOSES ON DISCHARGE: ICDA CODE 
SE UN BESCHARGE: 


SURGICAL CONDITION ON DISCHARGE: Improved Unimproved Not treated 


FURTHER MEDICAL TREAT Not Needed 
FURTHER SURGICAL TREATMENT: Neede Not Needed 
eee 


f 
oceans enter atanterentitttunenarmemencmnne, 


ATTENDING PHYSICIAN: /s/ OKOSOVIC M.D. Date 
aa a in ee 


DATE OF ACTUAL DISCHARGE: 5/13/68 Time: 9:30 A.M. 
(To Be Noted by Clerk) 


Chart No. 


@ soseiran 


ADMISSION RECORD 


Surname First Middle Sex Age DOB Date Admitted 
HO Soh ARIE Mol il ea A RO 


WINTERS MIRIAN 1 58 6-2-68 

Ward or Clinic 

Permanent Address Nativity Color Other (Specify Marital 
120 W. 44 Street U.S. WXN Status: 5S 


Occupation Dates of Previous In-Patient Admissions 
ee eenececeeeteelteinteniiei emcee Mentill a 


FOR IN-PATIENT SERVICE ONLY 


On discharge record the following data; 


Use Terms and Codes of Standard Nomenclature 
Date discharged Condition: Improved __, Unimproved , Not 
Ve ne treated , A.O.R. , Diea 
Final Diagnosis: Main Condition cia . Cege Ne. 


Additional Conditions Code No. 
Code No. 


Service Visiting Dr. House Dr. 
SADE ses Uh oC ESE CURE ON CRM SIRO 


In the following report include: FAMILY HISTORY: hereditary conditions 


and causes of family deaths. PREVIOUS HISTORY: habits, occupation, 
eee childhood diseases, other diseases, operations and injuries. 

PRESENT CONDITION: Date and mode of onset, possible Cause, course, 

and review of systems. For trauma, include cause and time of in- 


jury. 
AEC Mn ne gees RN 


58 year-old white female brought from West 44th Street hotel by police 
On recommendation of Department of Welfare. She plays the radio all 
might, guards the public wash roon. Sends letters to Mayor demanding 
a room with a bath, etc. See letter. Patient feels she is being 
"framed" by "people at the head." "They want to get me out of the 
sroom." Denies drug/alcohol abuse. Past history psychdisorders - 
Kings County. MS - obese 58-year old white female, dressed neatly in 
black coat -- evasive, guarded, suspicious, negativity. Speech -- 
pressured, L.O.A., tangential, irrelevant, illogical. Thought -- De- 


dusions of persecution ana grandeur. Denies hallucination, suicidal/ 


@roniciens ideals. Sensors - - Oriented 13. Judgment, in- 


Bight - nil. Spp. - CSR-pet. Dated: 5/2/68; Signature /s/ Blank- 


feld, M.D. 


The City of New York aoe 


Department of Hospitals 


HOSPITAL 
oe eee Toe MO Se DM 4 
Chart No. 11-95-81 


PHYSICAL EXAMINATION 
Name WINTERS MIRIAN Admitted 5/2/68 : Ward N7 
cee ee rE eae Ao sic Dic eee ues 


° 7 a —— 
Local Condition Nose Throat Liver Skin 


Gen'l Appearance Mucous M. Cardio vasc. Spleen Glandular Sys. 
Eyes Tongue Lungs Kidneys Bones-Musec.- 
Ears Teeth Abdomen Sexual Organs Joints 


Nervous System 
te eee ee VOUS SYSCeM 


Patient refuses ph 


a Christian Scientist and prefer 

Pa ag echoed sl 
you wouldn't." lLooks well. 

Ei na maar ig Eas Seoaupusraionneee rnc, ee a ee Oe 


/s/ H. Blankfeld 


21 iu Eman amgee ee 
5/3/68 Obese 
sie aCe ae eee ee ee ee 


SIGNATURE 
Scientia llpinltpaiiclbnssecags see sgt 


Chart No. 11-95-81 
HOSPITAL 
CONTINUATION RECORD 


Surname First Middle Sex Age . Date Admitted Ward/Clinic 
WINTER MIRIAM F 58 5/2/68 N7 


l. Patient was brou neon Olice from her hotel room with note from 
g Ln Sy p Rote * room with note from 


psychiatrist of Welfare Department Stating that has been livine in 


room for years, not washing herself, demanding food in her roon, 


writing letters to Mayor's Committee, playing radio all night and 
refusing any medical help. 


3. Patient is elderly white female, single, Christian Scientist who 
Claims that her parents were MD. She never worked in her life 
ce eh 


no friends and plans for future. Patient was angry, hostile, de- 


manding for imidiate (sic) discharge. 


4. Patient is circumstantial, va ué, evasive, hostile and aranoid. 
hve sve, hostile and paranoid, __ 
Her thinking is very ri id and concret with impoverished ersonality. 
eet ee With 1! 


No insight and her judgment was nill(sic). Her affect was inapro- 
priate(sic). Patient is not able to take care of her and needs 


hospitalization. 
Mii 8 re Oe 


Possible 
seu AeEumEM ee 
6. CSR/par. ype 

/s/ Okosovic 
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THE CITY OF NEW YORK 


DEPARTMENT OF HOSPITALS 
CHART 11-95-81 
DCCTORS' ORDER SHEET 


NAME WINTERS MIRIAN 
——— a a eaten Seana SO 


ORDERED Diets, Standing ana Spe- DISPOSITION 
cial Orders, Including Action 


DATE BY WHOM Laborator ae Te By Wnom 
ee Ninian at | BY Whom 


39/2 ___—‘Blankfeld Adings N7 


Thorozine 50 mgm 1 or STaT 
Rt a a tw 


Thorozine 50 mgm po qid tho 


Chloral hydrate 10 ce po 
a aaa a a i cman a acc 2a RO 


' €50 pr by mon 
Rexlpr 


CRS v 2h pm 


Therazine 100 mgm PO oins 


Thorazine 50 mg po 


a ae ome a senescence ane ete ee ee 
5/7/68 Transver to PQ ; 
caer rewuuuuin aia cunt 


S. Grant Thorazine 100 mom pégid 


(Do not transfer) 
St ee) 


5/9/68 Stelazine 10 mom tid 
eee ZING 10 


neat penn 
Artane 2 mgm b.i.d. 
NU RU tines ue alee an is: cama onesie on 


Chl. Hydrate 1 vec p.1H 
ne PtH 


THE CITY OF NEW YORK - LEPARTMENT OF HOSPITALS 


HOSPITAL 
Allow sufficient space between 
items to provide a blank line MEDICATION RECORD 
for each administration in the 
24-hour period. CHART NO. 11-95-81 
Indicate "AM" or "PM" after the time. 
At the end of 7 days draw a line under 
the last entry and redate on the next line. 
Record pertinent reactions to medication 
on the "nurses note" (S.R. 5005 and 5005A). 


WINTERS ADMITTED pa WARD N7 


SRE NTR tt ad lea 
DATE: DATE: DATE: DATE: DATE: DATE: DATE: 


5-2 5-3 5-4 5-5 5-6 5-7 5-8 
MEDICATION Time- Time- Time- Time- Time- Time- Time- 


Toile. 1nit, Init. nit. Init, Tait. Init. 
enteric ti eee SE ht. nde 
Thorazine 648xy oxm (a) 97S (a)97S (a)9KM_ (a)9JS (a) 90R 


50 mom een eateries therein acted uit 
dof stat & 9 1DC (a) 1gs (avlJS  (adlKM (a)lgs (a) 1OR 
thine gid 5BA (a) 5BA (a) SBA fa)S5AL  (a)5 (a) 5D 
fo _ 100-5/3 9BA (a) 9BA (a)9BA  (a)9AL (a) (a) 9D 
20 mg. 5- 
CP nc ert tr aint en enite seine enminiinninientliieteccret yi 


Thorazine (a) 9KM (a) 9IS (a) 9OR (a) 90R (a) (a) (a) 
50M 


a) 1KM aJ1JS (a)10R 


Stelazina (a)9TB (a) 90R fal SOR ta) (a) (a) 
o Lome (a) 1KM (a)1JB (a)10R (a) LOR (a) (a) (a) 


po-tid (a) 5D (a) 5BA (a)5BA (a)5BA (a) (a) (a) 


9D 
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THE CITY OF NEW YORK - DEPARTMENT OF HOSPITALS 
SOCIAL SERVICE MEDICAL RECORD 


Bellevue Psych. Hospital 
HOTEL KING EDWARD 
NAME MIRIAM WINTERS ADDRESS 120 w. 44th, NYC 


FAMILY: 
HOME CONDITIONS: 


Rooms 
a pea eet Be 


: 


DATE Social Data Pertinent to Patient's Illness 
ee et Fationt ss Tilness 


5/2/68 Miss Winters brought here by police from her hotel on 
the recommendation of DW, accompanied by letter from DW 
doctor. 

Patient feels she has been "framed" because the prople 
running the hotel she was in did not want here there. 
Patient lived for 40 years in Brooklyn till this past 4/4/68 
when she moved to King Edward Hotel. 

Patient denies any previous hospitalizations. Patient 
feels an affiliation with Christian Science beliefs and 
does not want medical treatment although she admits to not 
feeling well lately but would not discuss details of this. 

Patient has no family in area but does have a friend 
Mrs. Gertrude Butler, TR 53-9240, who is a Christian Sci- 
tist. Patient asked that Mrs. Butler be called. Call to 
Mrs. Butler made to notify her patient was here. Mrs. 
Butler said she would not be able to visit. 

Patient is very verbal, seemingly paranoid, tends to 
get off the subject to launch into discussions about re- 
ligion, "evil." 

Follow-up: If patient is admitted S.W. might call 


friend to inform her of patient's admission. DW should 


also be notified. Investigator=Mr. Caron, DW, 213 Duf- 
field Street, Brooklyn. /s/ Lela Zaphiropoulos 
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CHART: 11-95-81 
STATE OF NEW YORK - DEPARTMENT OF MENTAL HYGIENE 
ORDER OF TRANSFER UNDER SECTION 78, PAR. 5, 


MENTAL HYGIENE LAW 


% 


Albany, N.Y. May 9, 1968 


ORDERED THAT MIRIAM WINTER 


a patient at BELLEVUE PSYCHIATRIC HOSPITAL Municipal Hospital be hereby 
ee  BOSPITAL 


transferred on May 13th 1968 to CENTRAL ISLIP 
ee — ee tte 
State Hospital upon execution of the certificate below by the appropriate 


authority of BELLEVUE PSYCH. HOSPITAL Municipal Hospital ana the 
TAL 


Presentation of the original admission Papers and applicable court Order, 


if any. 


BY THE COMMISSIONER OF MENTAL HYGIENE 


CERTIFICATION 
UN 


ae SANDRA GRANT M.D., hereby certify 
that was duly admitted to 
eee: a 


BELLEVUE PSYCHIATRIC HOSPITAL Municipal Hospital on 
OETA 


May 2nd 1968 is in need of further hospitali- 


zation at a State Hospital pursuant to Provisions of the Mental Hygiene 


Law, and that he resides at 120 W. 44th St., N.Y¥.C. which is 
einai tebe te eee 


in the institution district of CENTRAL ISLIP State Hospital. 
eee 


Sandra Grant, M.D. 


Staff Ps chiatrist 
(Title) 
Bellevue Psychiatric Hospital 


# 


FORM S7 MED. (3.67) : NAME OF INSTI 


STATE OF NEW YORK - DEPARTWENT OF MENTAL HYGIENE CENTRAL ISLI? STATS ! 
: : NAME OF PATIEN;: 
. HISTORY OF PATIENT WINTZR, Miriam 
IDENTIFICATION KO.s HOSPITAL NO.: 
58008 


(Doctor's Notes) 


ADMISS8-I.9-% 


Christine Jordan, M.D. 


. May 13, 1963 


Patient is a 57 year old white female bcing transferred from Bellevue Hosvital 


with a history of persecution and reli- cus > 


rT 
- 
a 


‘csccupation., Patient annears fairly 

neat and clean, hair is unkempt. She is res 28s, moving forward and sackward ia 

the room. She has her Bible in her hand. She is cooverative and resoomés to the 
questions soontaneously. She states she was in Bellevue Hospital only fcr a few 

days of rest, "but I was tortured thors, Peonle bother me, they want to kill me 

with their medication. I was put ‘on Grugs. I believe in Christian sizns . I tell 

you later, I am exhausted." Patient denies hallucinations, hearing voices, and no - 
suicidal or homicidal ideations could be elicited. Patient denies convulsions, blackouts, 
D.T.'s, pending charzes.- Patient is oriented correctly to tine, vlace and person. _ 
She was informed of -the rules and regulations cf this hosvital, ra 


— ae - Christine Jordan, M.D./je 


a 
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Christine Jordan, .D, 
May 15, 1963 


ATTITUDE AND GEUSRAL BEHAVIOR: Patient is a 57 year old sinele white Semale seen 

on Ward 2 West. This is ior first admission to a 
mental hospital, She was admitted from Bellevue Hospital. Patient ar-nears fairly 
neat and clean dressed in her own Clothes, hair was unkemvt. During the interview 
patient was restless, turning to and fre, and was eager’ to end the interview. 
Several times she wanted to lay on the bed to rest. Her face was mile, small edemis of her 
eyelids can be noticed, Severil tines she taxes the Bible in her hands holdine it azainst 
the examiner, She is fairly coonerative and attentive, her sveech is incoherent and 
relevant, her voice is normal and bud, : ee a 


STREAI1 CF MENTAL ACTIVITY: Ye Spesch 

n incoherent and ravhling, Bei 
questioned abcut the reason for her hospitaliz2tion, patient became overvroduciive, 
restless and somewhat excited, 


a 


Patient's affect 2 annromrizie, her mow uss somewnat 

devressed, Patient cives the imvuression that she is senred, 
Hew do you-fcel? "I am worried about all that wos done to ma, They neeted in that 
hotel six Policemen to overpower a weak wormnis me, Thirking about all this I eculd 
be Jepressed and wéaxtj," . 


@erz gp hh CONTENT CF THOUG'IT: nt elves er history a 
a a RT 


St. "4 understand 
Christian Science," Why iis cannot } ained in one word, th 


I am not crazy, I am vhysically exhausted and tired. I do need a rest. May I lay 

down on the bed?" (Shows the Bible), "I understand Grd, but I never heard voicese 

Why do people ask again and azain?" Why were you broizht to the hosvital? "I was 

living in a hotel, and they called me to leave my roon. I refused. They scired me, 

I got excitdd and so they forced me by the nolice to the Bellevue Hos-ital."” Do 

people speak about you? "They bothered me at the hotel. They tortured me, tut I 

a.dn't like to move upstairs in another room. . .and wren the volicemen came to pick me ur, 
I got terribly excited. They tried to make :@ a mad maniac, but I am not. When I was 
brough* to Bellevue Hospital, I was drugged too mich. They killed me with the routine 
treatment. Iwas tortured there." Patient denies hallucinations, convulsions, blackouts, 
D.T.'s, pending charzes and the use of drugs, Suicidal ideations? "Sometimes I think 
about this, but I have not the courage." "Death is unreality, nobody dies. There is 
God. I wish people believed in this." Patient denies feelincs of versecution. 


t 


SENSORIUM, MENTAL GRiSP AND CA>icTTY : 


ee 


ORIENTATION: WELL AS TO THREE SPHERES. 


RECENT 3GMRY: QUOD. - Jo 
REMCTE MEMORY: MILDLY IMPAIRED. Patient's father was F.W. Minter, M.D. Patient. 

. ; cannot remember his birtiicate. He died in April, 1937 
Patient states that he was a psychiatrist and a Suvreme Court examiner in New York State. 
He took care of everything in his family, Her mother wis Marianna Norden. Patient does 
not remember her birthdate. She died on November 8, 1927. Patient has no siblings. 
Patient was born on June 10, 1910. Brtient denies mental illness in her family. Patient 
was tauzht at home for ten years until she was 18 yeirs old. She never had 2 job. She 
states to have had an eccentric life, After the death of her parents, mtient was 
living on the,money she inherited and ten years azo sho was wit on welfare, "I tried 


housewor’:, but it was too hard, I cannot." She states she had an affair with a man, but shea 


has never married. Patient states to be relizious but does not go to church.. She is of 


t 


the Protestant faith. "I am an indevend«.ut Christian scientist." Habits: Patient denies 
the use of alcohol and cigarettes, : 


RETZNTION & RECALL; -GOM. - 


COUNTING & CALCULATICNS: GOD, 


4 


SCHOOL & GEUZRAL KNCJLEDGS: CCCD. HIGHER THAN ¥E2 EDUCATIONAL LEVER AT TIMES, 
APSTRASTICN ABILITY: | GOOD, ° eG 


.MORE IMPAIRED CN PESSONAL MATTSRS THAN ON IMP=ZRSONAL MATTSRS, 


JUDGMENT: | NORMAL. ; 
SU ARY OF ISNTAL SZAMDIATICN: THIS 57 YSAR CLD UN-ARRIED WHITE FEMALE WAS SEEN 

; ON WARD 2 WEST. SHE APPEARS FAIRLY NEAT AND CLEAN, 
HAIR WAS USKEMPT, PATIENT WAS RESTLESS, SCMSSYAT EXCITED AND HOLDING HOR BIBLZ IN HER 


HANDS. SUZ WAS ZAGIR TO END THE INT RVIZW RECAUSE CF PSSLINe TOO EXHAUSTED. SHE WAS 
PAIRLY CCOPERATIVE, HER PROODUCTICNS WIPE MADE SOCUTANSOUSLY, SPESCH WAS KCSTLY COIDRCNT 
AND RALSYANT. AFFECT‘AS cUITs APPROPRIATS, HER HOM YAS SCSHAT DSPRES°= » 4F TIis3 

SHE G.T EXCITED, PATIENT STATED THAT SH2 WAS A CHRISTIAN SC SNTIST. SHS SHCUSD RELIGIOUS 
PRECCCUPATIONS AND MILD FESLINGS OF PE°STCUTION. SHE ATCUSE THS EVENTS IN Wir HOTEL 


e 


| (Last) (Firss} {i dd'e 


44 47%a OME (9/65) PATIENT NAM nS 
orm crescrised ty N.Y.S. 170a wenn ALL et ne BTR TAL eee 
tpt. cf Nerital hygiene) ADDPESS dais 

EXAMINATION rte URE Et ge 


8 3 i A Ne 


Jeri inant and siitiant Peotins in Patient's Hedical and Psychiatric Histor 


Pt. was. Seng -20-hotply-palice. tron har hotel room withnote. tron. TSECR~-OF-alfeare 


dert. stating ' ‘that she _has been livi ng jin room for yeers » not washi 


ondrtion (includ ing any special test reports) 


EL eae teresa asnaeeeteattisteinshaessssiareeinees- ever LS aeRssinee~essesisoeesy aetsnennnesnemaies etna ect 


. 


+ ete ete een TTT ee et eae aerate eset iieedigbniiec bsnanibesolindesichaniesa ene eee: ae ce _ 


Ment2] condition: The conduct of the patrent (including statements made to © by others) has been 


Ft. is an elderly white female, Single, Christion Scientist who cl: ims thet her neren 


sate TIGL 


ere M/ ‘s. She has never worked in ier life, no friends end plens Lor future. Pt, 


is_engry, hostile, demanding for inmsdicte dishckarged, ss | dalle 


The patient showed the following psychiatric Signs and synptons: 


Pt. is circumstantial, vague, evasive » hostile and paranoid. Her thinkin 48 yor 


etal 


concrete with impoverished ed personality. No insisht and her_Judee:iznt_is nil}. Yer a 


is_inappropriste, Pt is not able to teke cave of herself an d.neecs. long ’ erm bss 2 aE 


er ee ain eit antert aioe eaethdshhinierattinnaineeetts nimscapesses an a 


poss poss 


: witha er 
Does the patient show a tendency to injure himself? —_—_.; to injure others?.. 


Explain Ler a er etna tear ctrnl cai lenient en siiadiget acacia seul a US ll dle) iene inase pie 


Mental diagnosis (if determined) —CSR/paranoid type. 
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+ sali EE EEE | i. do certify as follows: 
(Print Hane Of Hares Ptiiniy) 
a.t heve with care and diligence parsonzlly chserved and examined on the date of this certif cate, 
ranely, on the 0. day of Ae: * > ; MAE RO eG A Sy Ah” TR TEM 8 8G 3: Ae OL 
(Insert © cf Patie 
Ow residing of being at since rinmmncce tH the cou Aty of .. ie fe New Sati 
ne €§ @ result of such BRIMnetiOn, find and herehy certify to the tact hat he ie wenfel! 41) 
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Christine Jordan, M.D./Je 
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STATE OF YORK - GEPARTHENT CF ME { 
LVTRTAK 


STORY OF PATIEN WINTERS 3 
2 ip Eur eres ae 
iDENT:FIC&TION MO... 
(Doctor's Notes) | HOEnT: ICATION ts 
oday discharved to her oun caus 
rvices Center, 119 
Laril 59 ML. 
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Medication: 
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were the only parties to demand a jury trial, once it was 


selected, all parties consented to a jury determination of 


the case that the damages against the defaulting defendants, 


Grant and Kosovic, be decided by the jury rather than the 


| 
| 
| 
| 
| 
all the issues. Plaintiff's counsel requested at the end of | 
| 
| 


court. The form of verdict which was submitted to the parties 
in advance and was used by the jury contained spaces for 
recording a decision for the plaintiff or for the defendant 
with respect to each defendant, as well as for fixing damages 
both compensatory and punitive, but the jury was instructed 
that they should find for the plaintiff with respect to 
Doctors Grant and Kosovic. The jury verdict, however, com- 


prised findings for each defendant, including Doctors Grant 


and Kosovic. 
Discussion 


The plaintiff's eighteen grounds to set aside the 


. verdict will be examined separately. 


1. Plaintiff argues that the jury's verdict for 


. defendants Grant and Kosovic indicates that they disregarded 


the court's instructions, and that this disregard requires a 
new trial as to all defendants. The cases which are cited 
in support of this proposition bear too little resemblance 
to the facts here for any useful comparison. Nor is the 
general statement in 6A Moore's Federd Practice 4 59.08[4], 


p. 59-139 (1974) any more relevant. 
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SOCIAL SERVICE RECORD 


Hospital No. 
ame WINTER, Mirian 


: x Identification No. 


- ACTIVITY SUDIARY 


te 


Welfare referral sent 
changeto voluntary 
roaches worker at every 
she will leave on her 


©o 
us.:-She is preoccupied 
p Opportunity for discussion 
. 2, own if Welfare hes not cone ! 
by discha Jat Tne Satient's mood has remained essentially 
She alge" 
r 
Ss 


Tor patient coincidineg 
s 
a 


unchanged Sné continues to be preoccupied and very 
anxious concerni Lcuine personel metters. She is extrenely un- 
happy and. sits list essly on the ward all day except for snort per- 
iods when she nervously paces about. 
July 8, 1968: Patierit wes seen oy 
a ee 

h 


and approved for Gischarge. 
AN appointment wit 


re ror July 18, 1903, was 

:n talking with the worker, 
wishes about leaving on her 
She disolays: no insight or judgment in 

future plans. Arter aoproved by staff, Miss Winter attempted 

to contact Mrs. Butter ‘so that she could leeve immediately end stay 
With her. octal worker called Mrs. Butter that afternosn, asiins 
if this was possible and wes told that it was-not. Miss Winter nov 
Says she will stay until the appointed date, but alternates this with 
announcements and questions ebout leaving on her own. The patient 
“uses her honor card occasionally to sit outside. She does not so- 
cialize, and says she prefers to do aosolutely novhing, because she- 
is so sad. } : et 


confirmed today 
she nas cons 


tha rclgn. 7 ee 4 
liarilyn Koster 
PSW: -Trainee II 


Form 120 DMH (10/66) 


STATE OF HEW YORK = DEPARTHEKT OF MENTAL HYGIEN 


ORDER OF TRANSFER UNDER SECTIGN 78, PAR. 5, 


MENTAL HYGIEVE LAW 


ig 68 _. 


ORDERED THAT 


a Patientiiat = ab Municipal Hospital be hereby 


2 tet fons Tes 
transferred on ae: sis mitre dt | feip 


State Hospital upon execution of the certificate below by the appropriate 


SURGE VY. OL: seecesrcaninnmniiininciiadlicas urea pieces WENO TOES WOR al ond: tke 
presentation of the original admission papers and applicable court order, 


if any. 


BY THE COMMISSIONER OF MENTAL HYGIENE 


CERTIFICATION 


I. Sandra. Grart —____. M.D. , “hereby certily 


TERE ae wae Gly atnitted tc 


mere seeviete HE SREPILTY FORE ty pieays 


dba, Fos vibes Bee Lee 


$$$ $$ SC MNICipal Hospital on 


= 


io 2a 19 _62-is in need of further hospitali- 


c 


zation at a State Hospital pursuant to OvViStons of the tt 
Chet He Testes wee a eel eo 


Lhe ANSTICTUTiON district 


Spital. 
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PAT‘ ENI'S 
NEW VORA STETC - DEPARTMENT OF MENTAL PYGIENE le 
eae “ IDENTIFICATION HUN. 
DOCTOR'S ONDER SHEET Ragtoa te een 


STAGTED 


ATTA TO FROIT Of CHART 7 oO: 


certesone Sand sterand presors lions, ted withceut time ficitatios of es 
offers arteeotioatty a tr dvs ane sarc to of erecontinucd ot cr before ihe er rsiatic 


dursing 
Personnel Siguature 


! 


| 
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| Wee Be 


i er fen en 
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ateenenemeeneneneenat et TL crete: —— LTT rh cna 
*Narcoticn, sedatives, Wtihtotics, cortisone sud Steford preparatiows, ord hed without tran 
alter Wwohones, ALP othur 


Histitation of fosapye vee 
drup orders aulomaticatl, ennite aftyr IN aes | nels ne Alaa * 


‘PRIVILEGED AND CONFIDENTIAL COMMUNICATION — FOR PROFESSIONAL USE ONLY 


CENTRAL ISLIP STATE HOSPITAL 


: CENTRAL ISLIP, L. 1, N. Y. 


WITT, Mires sstee/e13 
RE: i ECR /M43 WELFARE REFERRAL Date: 


Department of Welfare 
DecinAl cenvic eR saan 7 tm oa The 
ae Pratecin strest 189 Be Ste% Ste REPLY ATTENTION:,../ 70 "9tr 
New sVorx: 15) -Neecyang ee Social Worker. 


ATTENTION; 228826 Siporvhsoe 


Dear Sir 


The above-named patient has been approved for release from this 
hospital on convalescent care in ‘iuyher own custody. Patient will 
be expected to attend an Aftercare Clinic in the Borough where*#¢/she 

‘resides. This is the patient's application for public essistance and 
‘housing. Please notify Social Service when an appointment has been 


scheduled. The following information has been abstracted from the 


‘Pecord. 
NAME # 


ele 
“Pm 40s 2 e Grebe tte -s 
Cate Otatrcy ccc cere eee ee Religions. culo. re: 


be oot $9605, 


E 


Weenie cakes oi Le heels Type of Discharge: 
MOUCACLOM Sass ces isi api ie me Se eras Branch Of Gerviee <5... Se ahh ice muiae Hee yy 
oe Serial Number:...... Pp scuabisen aN 
Social Security, 
Pension 


RELATIVES, FRIENDS, OR AGENCIES: 
Nane Address Relationship willing to 
aia assist 
Besse incurs te 


ZageeCoe 0 paar; ovis ¢s heentialiesticn, 


wen . bap erase MeL A co 
- A te nets 
ag a id gs! Sates beech = ny 


saainan th Wbad 


Present Residential preference: 


FRE-HOSPITAL BEHAVIOR : 


Sa ee awenrt ses | o€s 
By Share ’ ey " or : 
horccl? toe ‘. Ee Qi? at Ls . 


Preterm oo wera 2 os 
ati Oe pole wae ne Vo + 
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215-Adm. (9-59) 


State of New York 
Department of Mental Hygiene 


187a 


. °° 
“Pate of Present Admission: thy 155 19:3 
Admitted from: Taltsvus Paynnt.. cto. Faget: nd 
Number of Previous Hospital Admissions ....... D9. 


DIAGNOSIS: Schis chronts, eae — 


HOSPITAL ADJUSTMENT: mtg’ recites cn ca crem uni cad ing aa kxtor conts 


PHYSICAL DISABILITIES: (NO} YES (If YES, Describe) 
EMPLOYMENT HISTORY: evar weekend, 
EMPLOYABILITY AND TYPE OF WORK DESIRED 


. PATIENT IS ABLE TO: 


Handle funds........ 
Live Alone : 


Launéry:..... BB" ee cra Crear es ey beeey tetas 
Clothing: 
Eyeglasses: 

Penal Works ok ee - 
Medication:,, fe2itvih 25 Bite Beleda 


ADDITIONAL INFORMATION: Bottofes Boiny % » Crate 3h Telontiiats paitesticn Es - ings 
hor nolimbes pee); lites, [aaa Wiatoe ho 9 Rover ucriag 
end senetved ritsite nes stansa Wnet fans: oca From boo mirents une etasisl. 209 28 
& tatias CCI tedo Woivst,y Content and pom norco to — a sociixed cule de uh 13 Sante 
kay .0 2 ti9 LOGUE Niaz 222 pies Cub e> eae oh oh : A 
pitclic. atid and an ants = 


2 et Ot ete 


- ~ 4 Aan st * a 
cease St —ciynte - 'vay Ets is Poke. “gctg sndtt eer 


20 io fh $ bolhorgurm rnd eases no Grew 2s wu. wag caly ts Decry the bart tL cat setins 


— we odes coke faane OC Wier ins 


re ber Sciver Eife ctyloes Very truly yours, 


FRANCIS Je O'NEILL, Me DO: 
Director 
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(Naas of t Patient) 


Sg after having keen informed nis condition, | egree 


to the ree DIAC 


To maintain and care for the palient to the best of my ability and to foliow the 
recommendations of the institution or clinic personas! fer supervision. 


To see that the patient, accompanied by a member of the family or friends, 


attend the TITIES 


ae : cf, ke ff. 


(Address) 


and thereafter as reque 


To notify institution or clinic of the patient's condition at time specified and 
communicate immediately with institution or clinic -of any significant changes 


in patient's situation, or change of address. 


apr fea ayo 
> wt dower ¥ Gites 


| understand that the institution is not liaole for expenses of the patient after he 
leaves the institution. 
NOTE: If the return of the patient becomes nse: 1e should be brought irectly 
back to this institution whenaver possible 
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PLAINTIFF'S PROPOSED VOIR DIRE 
QUESTIONS FOR PROSPECTIVE JURORS 


1. What is your name? 

2. What is your Occupation? How long have you held 
that position? [If for less than five years, previous occu- 
pations.] 

3. Where do you live? How long have you lived there? 
[If for less than five years, previous address. } 

4. Do you know any of the parties to this action? 

5. Have you, any relative, or close friend ever em- 
ployed at Bellevue Hospital, Central Islip State Mental Hospital 


e 


or any other mental hospital? If ~~, Please explain. 


6. Have you, any relative, or close friend ever been 


a patient at Bellevue Hospital, Central Islip State Mental Hos- 
pital, or any other mental hospital? If so, please explain. 

7. Have you ever begun, assisted in, or participated 
in any proceeding to have another person committed or admitted 
to a mental hospital? If SO, please explain. 

8. Have you ever begun, assisted in, or participated 
in any proceeding to get another person discharged or released 
from a mental hospital? If so, please explain and state whether 
you were successful. 

9. Have you, any relative, or close friend ever work- 
ed as a physician, psychiatrist, Psychologist, psychiatric so- 


cial worker, or related profession? If So, please explain. 


10. What are your views concerning the reliability 
of the testimony of a former mental patient? 

ll. What are your views concerning the involuntary 
commitment of persons who have never injured or threatened 
to injure themselves or any other person? Do you believe such 
persons should be hospitalized against their wills? 

12. What are your views concerning the involuntary 
treatment of persons who have never injured or threatened to 
injure themselves or any other person? Do you believe such 
persons should be treated against their wills? 

13. Do you believe mental illness can be treated and 
cured? Please elaborate. 

14. Do you believe that psychiatry has advanced to 
the state of a science? Please elaborate. 

15. Do you think all mental patients are dangerous? 
Do you think most mental patients are dangerous? Please elab- 


orate. 


16. Do you consider yourself to be a very religious 


person? A moderately religious person? A not very religious 


person? 

17. Do you think that honoring and respecting another 
person's religious beliefs is very important? Moderately im- 
portant? Not too important? 

18. Do you think that psychological pain can be as 


real and devastating as physical pain? 


19. Do you have any doctors, nurses or psychiatrists 
in your family? 

20. Have you ever been involved in any way with a 
suit involving medical treatment? 

21. Have you ever personally had any experience with 
either yourself or immediate member of your family in a hos- 
pital or mental institution? 

22. Have you ever had treatment by drugs which had 
strong side effects upon you? 

23. Do you think a person's right to privacy extends 
to the right to control his or her own body? 


24. Do you think the right to privacy includes the 


right also to be free from humiliation or embarrassment even 


by people who claim to be doing it for your good? 


PLAINTIFF'S PROPOSED JURY INSTRUCTIONS 


Plaintiff proposes the following set of jury instruc- 
tions. Most of the instructions are taken verbatim from the 
jury instructions in the case of O'Connor v. Donaldson, which 
were found to be "adequate instructions" by the Supreme Court's 
decision in that case (43 U.S.L.W. 4929 at 4934 note 12). The 
Donaldson instructions have been modified to incorporate the 
Supreme Court's ruling in Wood v. Strickland. It should be 
noted that the majority of the instructions used in the Donald- 


son case, and proposed here, are taken verbatim from two stan- 


dard sources, Federal Jury Practice and Instructions, Devitt 


and Blackman (1970 Vol. 2), and Jury Instructions on Medical 


Issues, Alexander (1966). 


38. The Plaintiff claims that she was forced to take 
such drugs even though she had never been found to be mentally 
ill or mentally incompetent by any judge or jury; even though 
she was not suicidal or homicidal and had never injured or 
threatened to injure herself or any other person; and even 
though there was no medical emergency, and administration of 
such drugs was not necessary to save her life. 

39. You are instructed that in the case of an ordin- 


ary patient, suffering from a physical ailment, the hospital 


authorities have no right to impose compulsory medical treat- 
ment against the patient's will, and to do so would consti- 
‘tute assault and battery. 

40. Furthermore, the law is quite clear in New York 
that a finding of mental illness, even by a judge or jury, and 


commitment to a hospital, does not raise even a presumotion 


that the patient is incompetent or unable adequately to man- 


age his or her affairs. 

41. You are instructed that a mental patient who has 
not been found to be mentally incompetent by a judge or jury 
does have a constitutional right, on religious grounds, to re- 
fuse to take drugs that are not necessary to save that patient's 
life, and that injecting such a patient with drugs, or forcing 
such a patient to take drugs orally, would violate that pa- 
tient's constitutional rights. 

42. At this trial, however, you are not asked to de- 
termine whether the Plaintiff's constitutional rights were vio- 
lated, or whether she is entitled to relief. At an earlier 
stage of these proceedings, the United States Court of Appeals 
for this judicial circuit reviewed this case. That Court ruled 
that Plaintiff's constitutional rights were violated when she 
.was given medical treatment over her objections, which were 
religious in nature, and that she is therefore entitled to re- 
lief. 

43. Accordingly, it is settled for this case, and you 


are instructed to find, that Plaintiff's constitutional rights 


were violated when she was forced to take medication under & 


the circumstances of this case. The primary issue for you 
the jury to determine is whether one or more of the Defend- 
ants sued in this case should be held personally responsible 
in money damages for those violations of Plaintiff's consti- 
tutional rights. 

44. In order for Plaintiff to recover money damages 
from one or more of these Defendants, the burden is upon the 
Plaintiff to establish by a preponderance of the evidence: 

First, that one or more of the Defendants had some 
degree of personal responsibility for those violations of 
Plaintiff's constitutional rights; and 

Second, that those violations caused or contributed 
to any physical or non-physical injury or. damages that Plain- 
tiff suffered. 

45. If you find, for example, that one or more De- 
fendants knew or should have known that Plaintiff was receiv- 
ing medication over her religious objection and, having the 
authority to do so, took no steps to prevent that violation, 
that would constitute sufficient personal responsibility to 
justify the award of money damages against that Defendant. 

46. This does not mean, however, that a particular 
Defendant must have known Plaintiff by name, or known that 
she was a patient in a hospital under his or her authority, or 


known that she was forced to receive drugs over her religious 


objection. If you find, for example, first, that one or 


more of the Defendants knew that some mental patients in 


hospitals under their authority might object to drugs on 


religious grounds, or that it was reasonably foreseeable 

that such objections might be raised, and find, second, 

that such Defendants could have prohibited, prevented or 
regulated the administration of drugs to such patients, 
either through direct orders or through issuance of regula- 
tions, rules, policies, or guidelines; and find, third, that 
such Defendants omitted, failed, or refused to take such 
steps; this would constitute sufficient personal responsib- 
ility to justify the award of money damages, subject, however, 


to any defense of good faith such defendants may establish. 


{Instructions 47 through 51 should be 

given only with respect to those De- 

fendants, if any, who introduce testi- 

mony or other evidence to support a 

good faith defense. ] 

47. Defendants [specify by name] claim that if they 

did violate Plaintiff's constitutional rights, they did so 
unintentionally, and that they acted in good faith and with 
a reasonable belief that their acts, conduct, omissions of 
failures to act did not violate Plaintiff's constitutional 
rights. 


48. I will refer to this contention, for simplicity, 


as the "good faith defense." You are instructed that good 


faith, as derined in these instructions, is a defense. Ac- 


cordingly, if you should believe from a preponderance of the 


‘evidence that a Defendant reasonably believed, in good faith, 


that his or her acts, conduct, omission, or failures to act 
did not violate what he or she knew to be, or what he or she 
should reasonably have known to be, Plaintiff's constitution- 
al rights, then you should enter a verdict for that Defendant, 
even if you find that that Defendant's acts, conduct, or omis- 
sions, or failures to act did violate Plaintiff's constitution- 
al rights. 

49. The burden is upon each Defendant to prove each 
elem nt of this good faith defense by a preponderance of the 
evidence. As a corollary, Plaintiff need not prove that the 
Defendants acted maliciously, or with ill-will, or in bad 
faith, in order to prove her claim. All that is required is 
that she prove that a particular Defendant's acts, conduct, 
omissions, or failures to act amounted to a violation of her 
constitutional rights. The burden would then be upon that 
Defendant to prove that he or she should not be liable for 
money damages for the violation because he or she acted in 
good faith. 

50. If you find that a Defendant violated Plain- 
tiff's constitutional rights and find further that that De- 
fendant acted in good faith, or failed to carry his or her 


burden of proving that he or she acted in good faith, as de- 


& fined herein, then you should enter a verdict for that De- 


fendant. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


OT a ee ae a a ea aces 


MIRIAM WINTERS, on behalf of herself and 
all other persons Similarly Situated, 


Plaintiff, : 
~- against - 
ALAN D. MILLER, MiDs5 individually and as : NOTICE OF APPEAL 
Commissioner of Mental Hygiene of the State: 
of New York; FRANCIS J. O'NEILL, M.D., 2 69 ¢ 783 
individually and as Director of Central : 
Islip State Hospital; Doctors H. BLANKFELD,: 
DUSAN KOSOVIC, SANDRA GRANT, GERALD OLLINS,: 
CHRISTINE JORDAN, THOMAS DaCORTA and : 
CATHERINE DROMGOOLE and other doctors on 
the staffs of Bellevue Hospital ana 


Central Islip Hospital whose names are 
unknown to Plaintiff, 


Defendants. 


PLEASE TAKE NOTICE that the Plaintiff, MIRIAM WINTERS, 
hereby appeals to the United States Court of Appeals for 
the Second Circuit from the final judgment and order of the 
Honorable Orrin G. Judd, United States District Judge, Bastern 
District of New York, entered by the Clerk of Said Court on 
the 19th day of December, 1975, and from each and every part 


of said judgment and order and from any rulings, orders or 


decisions effecting the outcome Or relating to the outcome Sig 
of the above-castioned case. "4 
DATED: NEW YORK, NEW YORK NATHAN A, WEISS, sq. 

January 13, 1976 Attorney for Plaintiff 


Legal Services for the 
Elderly Poor 

2095 Broadway, Room 304 

New York, New York 10023 

(212) 595-1340 
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Upon hearing and filing plaintiff's Motion LEaidecccsseesee 
et) eee se eee seeee 


Leave to appeal in forma pauperis, pursuant to Rule 24 of 


the Federal Rules of Aprellate Procedure, and for a free’ 


transcript, pursuant to PaO. 8.0. S753(£), and upon the af- 
fidavits of Plaintiff Miriam Winters and plaintiff's attorney, 


Jonathan A. Weiss, both sword to February 4, 1976, in hii cital 
of the motion, and there being no opposition thereto. a 
IT IS HEREBY ORDERED that plaintif¢ shall be a 


mitted to proceed on the appeal in forma pauperis, and. shah. 
be entitled to a free copy of the transcript of the procced- 
ings in the above entitled action, except for those portions 
heretofore transcribed. 


Dated: New York, New York 
February vt, 1976 
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